DOCUillHT EBSUMB 



ED 1J3 01S 



JC 770 055 



AUTHOR 
TITLE 



INSTITUTION 

PUB DATE 
NOTE 

AVAILABLE PHOH 



IDRS PRICE 
DBSCEIPTORS 



IDENTIFIERS 



Plosaerr, Mllllam D. ; Hammel^ Joseph H, 

Tenporary, Contractr or Ragular? A Eeport About Court 

Cases Involving the lesuea of the Status and Pay of 

Part-Tltte Faculty in California Consiunity 

Colleges. 

CalHornia CoEmiinity aadl Junior coll. Associationf 
S acr aaento, 
S^p 76 
102p, 

California Conifflunity and Junior College AseociattoHr 



($3* 50) 



Street^ Sacraaento^ California 95814 



MT-$0-.83 HC-^$6,01 Plus Postage* 

College Facultyi CoEttunity Colleges; Court Cases; 
*Court Litigation; *EBployaeiit Practices; *Job 
Layoff; ^Junior Colleges; Legal ProblGas; *Part Tiae 
Teachers 1 Teacher Eraployoent; ***Ta»ure 
Califoriiia 



ABSTEACT 

This aocuMnt containa the ragulta of California 
court deciBiDns iu litigation in?ol?ing the atatua^ or status and pay 
of patt-tina faculty in California comaunity coll«gea- The 
inforiation in the report vaa obtained by asking €ach Caliiornia 
coiiunity college pr^aidant and diBtrict euperlntenflent to report 
whether their college or dlatrict was, or had betE^ involved in such 
litigation* A 10051 response revealed sixteen casta involving 
part*tiiiit faculty- One case had been decided by the state Supreme 
Courti mLt by Counts of Appeal^ four by Superior Courts^ and five 
were pending in Stipeirior Courts, The facts and cireuiDstances of each 
case, and the signiflcaiiei of the Courts* decisions are presented, 
with the case reports organiied by judicial level* It is not 
advisable to draw general conclusions froM the legal decisions that 
are described since each case is a unique set of facts and 
circuftstances* It is^ however, valuable to recognise which cases have 
established prectflents. It is also clear that iducation Code 13337,5 
has becoae the central foeus of the preponderattt nuiber of cases 
covered in this laport. Attorney general opinions and current case 
statuses are appended* (JDS) 



* Docunents aaguired by ERIC include iiany informal unpublished * 
^ materials not available froa other sources* ERIC aakes every effort * 

* to obtain the bast copy available* Meverthelessy items of marginal * 

* reproducibility ara often encountered and this affects the guallty * 

* of the aicrofiche and hardcopy reproductions lixc aakes available * 

* via the ERIC Doauiant leproauctlon Service (BDIS) • BDES is not * 

* responsible for th# guality of the original docaaent* Beprodiictions * 
^ supplied by IDBS ars the best that can be nade frcn the original. ♦ 



EKLC 



HAtlONAL INlTlTUTSOf 



TEMPORMV, CONTRACT, OR REGULARr 



iMii QOdJMtNT HAS flllfN Rir^'O- 
DUtfcO f «AcTi y AS MliCEivCD FROM 
f Mf-; HtFiSON OR OHGANIZAT lON ORIGIN^ 
ATjNif, (T POiNTSOr V I C W 0^? OPI NIONS 
STAT CD DO NOT NECE (f.V Re^efi. 
bENt OF FiriAi. NATIONAL iNSTjTilfE OF 
i. PUtAT PdSjtiON Of* fciOLiCV 



A noport about Court Cases 
Involvinc; the Issues of the Statiis and pay 
ot pr^xt'TLma Faculty 
in California CoiniTiunity Colleges 



Wiiliani Plosser 
i^ssistant Director^ Programa 
Calif ornia Communihv and Junior College Ajsociation 



Dean of Instruction 



Joseph IK Hanimel 
fo^ Conimunity and 
Sierra Collage 



Continuing EdUGation 



California CoOTnunity and Junior College ^soeiatic^ 
- - 3017 "O" Street 

Sacramento, California 95014 



SapteBiberi 1976 



Pxtomt $3.50 



TABLE OF CONTENTS 



« « » « « 



Acknovrleclgmenta , , 

P^efacfi 

Methodology , 

Intioduction . * . 

Level A Case: Suprema Court Decision . , 

The Balen Case * . . * * 

Level B Cases; Courts of Appeal Decisions 

The Curtis Casa 

The Ferner Case 

The Kirk Case 

The NybaJtken Qme , 

The Proctor Case , . * . 

The Vrittal Case 

Level C Cases; Superior court Decisions 

The Coffey Case 

The Dalkey/Deglow Cage . . . - 

The PFT/PPTm/v?alker Case - - 

The Warner Case • * 

Level D Cases 1 In Superior Courts No Decisions as of 
June 30, 1976 * p * . , * , , 

Part 1% Overview of the Cases as Seen by Petitioners 
and Respondents ^ • 

The A^nderson Case * * 

The CW/Ha^klns Case 

The Covino Case 

The Ferris/PTIVLRCFT Case 

The Marsh Case , , * 



* * « 



t m w * « 



Part 2'. Reasoning Supporting the Pooitions Espoused by 

Petitioners and Regpondents, Case by Caoe * ♦ , ^ , 64 

Education Code section 13328.5 , , 65 

E(3uaation Coda Section 13336 65 

Education Code Section 13337.3 , , 66 

Education Code Section 13337.5 , , 67 

Education Code Section 13345 , , , 71 

Education Code Saction 13346 , 72 

Education Code Section 13346.20 , , ^ 72 

Education Code Section 13346.25 73 

Education Code Saction 13346*30 ^ , 74 

Education Code Section 13346*32 , , 74 

Education Code Section 13346.40 . , . , , . , * 75 

Education Code Section 13348*05 . , * • , , .76 

Education Code Section 13503,1 77 

Eduoation Code Section 25490,10 78 

Contoinations of Education Code Sections 79 

State and Federal Constitutional Issues 80 

The Isiue of Circumvention 81 

Samples of Other Cases cited ^ , ^ , 82 

Conclusions * . . . , 86 

Appendicea , , 88 

A. Attorney General qpinions - , * . 89 

B, Status of Court CaBes as of June 30, 1976 91 
C* Cases by College and District 93 

D. Attorneys for Teachers and Districts 94 

E* Memorandum to Superintendents and Presidents 96 



4 



ACKNOWLEDGWRNTS 



Se^/oral parfion^i contritauted to the succesaful completion of 
this project. 

Dr* Gren^ille H. Gibbs ^ on Ir-ave in 1975-76 ffom his position 
as Political Science Instructor at Shasta College ana sar^^ing an intern-' 
ship with CCJCA, rasearchGd sevoral campleK cases in the initial staqe 
of the projent. 

^r, Jmms M* Butt03^»^?orth , foririerly Coordinator of Evening and 
Saturday programs at Sierra College and now Dean of I nat ruction at Ifast 
Hills Coinmunity College # analysed and prepared written descriptions of 
the five most racent cases which had not bean decided at the Superior 
Court level as of June 30^ 1976. 

Dr. Lloyd E, Mesaersmith^ EKecutive Director of CCJCh, and 
Dr, David H. Nertes, President of the college of San Mateo and Chairman 
of the CCCICh Committee on Continuing Education ^ provided knowledgeable 
guidance and support during all stages of the project. 

Finally, to ttie many attorneys for both sides and to the 
staff menibers in the colleges and district officas who io willingly 
provided the information necessary to see this project tiirough to 
eompietion/ the authors wish to convey a most sincere "thank you*" 



5 



PREFACE 



Early in the fsprinq semester of 1976, the committecFi on Continuing 
Educatiun of the California Coinmunity and Junior CollGge Association met in 
Los Angales to diocuiss;^ among otluir things^ the aubject of part-time instruction 
in California community colleges. The Association had recently published and 
distributed the results of a stattiwide survoy of the colleqes which f^ndeavored to 
collect, analyze, and disseminate timely and reliable data about part-time 
InatruGtors in the cormTiunity colleges of California, This report, titled Part- 
Time Fa culty in California Community Coll«3qes (March, 1976) focused in general on 
the extent to which part--time faculty in the colleges are utilized and the condi- 
tions under which they are employed. Surprisingly, there was little hard data 
a\ra±lable until this particular survey and report to provide answers to several 
basic questions relative to the part-time teaching faculty in the colleges t Recent 
sessions of the California Legislature have considered a niimlDer of bills on the 
Subject of the pay and status of part-time faculty, but reliable data of a sub- 
stantive nature was not available until the CCJCA survey was conducted and the 
results distributed* 

As Committee members at the Los Angeles meeting discussed different 
aspects of part-^tima instruction and the findings of the statewide report, it 
became evident that the field of action had shifted somewhat^ away from the legis^ 
lative arena in Sacramento and into the courts. The ambiguous and conflicting 
state of statutory law in this area had led to a situation where an increasing 
number of part-time teachers were going to courts pleading that their status was 
not "temporary" but rather ''contract'* (probationary) or ^'regular" (parmanent or 
tenurad) and that their remuneration was insufficient, Thay were arguing in the 
courts that their pay should be based on some equitable method of comparability 
betwaan full--time teachers* pay and part-time teachers* pay^ a method that would 
accomplish that for which the teachers were going to courts namely, -'equal pay 
for equal work." In short, there were a number of court cases— no one knew how 
many^'-wherein teachers were suing community college districts over the two basic 
issues of status and pay. 

Again, as was the case when the earlier survey was undertaken^ there was 
a paucity of basic information about the aourt cases, a vacuum of reliable data. 
Practitioners in the colleges and districts^ and policymakers at the state and 
local levels, were at a great disadvantage unless they could be aware of what was 
happening in the courts relative to the status and pay of part-time community 
college instructors. 

At the Committee meeting referred to above/ the authors volunteered to 
conduct a statewide survey of court cases-- those pending and those already 
decided — relating to part-time community college faculty a n d to write a final 
report on toe subject which would objectively describe in a reportorial manner 
pertinent and factual information about each case. Soon after the Los Angeles 
meeting, the following paragraph was included in a project description submitted 
to members of the Committee on Continuing Education i 

The word "reportorial*' is significant. The issue of part-time 
faculty in California community colleges has becoma immersed in contro- 
versy, and there is a need in such a project for objective treatment of 
the material. It is the intention of those responsible for the project 
to approach the research, analysis, and final writing of the report in 
the best tradition of legal scholarship and objective reporting* 
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This, then, is th© mariner in v/hicli thtt project was approached* Th« 
authors are confident that they ha\^c done their best to ho objective, but a final 
judgmant as to v/hether or not they have been must rtrnt with the readar. 



The purpose of the project is ea^y to describe: to inform. The Committee 
on. Continuing Education was and remains GonvincGd that faculty, administrative, 
student^ and trustees leaders in tho community collegfisi and £itate--levol iegislative 
and administrative policymakers need to know^ In specific terins , what the courts 
ara deciding and what the litigants are arguing in this timerging field of Gourt 
law. It is our hope^ therefore^ that this report will bo distributed widely 
throughout the state's community colleges among those most interested in the 
subject matter* 

One Goncludinci comment is necessary. Neither of the authors are 
attorneys; we are, instead, educators* Throughout the entire duration of this 
project, and especially when it came time to write a description of each case, the 
authors attempted to describe the content, issues, reasoning, and legal procedures 
of each case in as nontechnical a fashion as possible. For two important , reaeons, 
we avoided, whenever possible, a description which entailed a "legal" eKplanation 
or "legal" language. Firsts as nonlawyers we ft^lt unqualified to enter tarashly 
into the domain of thm legal profession and pretend that wa knew and understood 
things we did not. Second, and more important, this document was written primarily 
to be read by those in the field of education^ and it was our feeling that a maxi- 
mum of undarstanding would result from a minimum of legalistic language* The 
report may be helpfulj^ of course^ to those in the legal profession who are con- 
cerned with the subject matter, but readers who wish more specificity are ref erred 
to the original documents in each case. The audience for whom t^is report is 
writteni never theless, is found on ttie campuses of our coimnunity colleges # not in 
the courts or law offices of the state. 

On that pointy we should mention that any errors, omissions, or distort 
tions in meaning of the language or intent of court decisions or pleadings by 
petitioners or respondents are^ of course, unintended* The authors assume sole 
responsibility for any such mistakes. 

May the Information contained in this report serve to ameliorate 
conflict rather than to exacerbate it. In this area of coiranunlty college educa-" 
tion, there is a great need today to find local and state-level solutions to 
complex problems of immense magnitude. It is our hope that this report will help 
transform some of the problems into solutions. 



The Authors 
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METHODOLOGY 



On April 26^ 1976, a memorandum was mailed to every 
California community college president and district superintendant 
requesting assistance on this project (see AppendiK B for a copy 
of the mamorancluni) , A return postcard was included with the memorandum 
upon which they were to mark either a "yes" or a "no'* box to indicate 
if their district or college was at that time^ or had been at any time 
in the past, involved in one or more court cases over the issue of 
otatus (or status and pay) of part-* time faculty. 

By early July^ 1976/ all but four of tho postcardB had been 
returned / and follow-up letters were sent to the four. Telephone calls 
or written responses from the four revealed that there were no more 
cases to report. 

This procedure produced a 100 percent response from the 
districts and colleges and revealed that there were 16 cases involving 
the status, or status and pay, of part-time faculty in California's 
community collages as of June 30, 1976. 
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INTF^ODUCTION 



lit is cecoinitiended that the reader proceed through this report 
following the order of presentation. An eclectic appjcoaGh/ randomly 
choosing indiviaual snlections, will deprive the readar of historical 
perspective and an understanding of important interrelationships* 

The report opens with a description of tlie only case to hmvQ 
-yet been decided by the Supreme Court in California (Level h) , This 
section is followed^ in order ^ by those cases decided by the Courts of 
Appeal (Level B) ; those decided by Superior Courts, that is, trial 
courts (Level C) ; and thogti which ars still pendinq in Superior Courts 
(Level D) . Each of these tour "levels" of the report are inunediately 
precedad by a brief introduction which is intended to help orient the 
reader to the cases that follow* 

One cautionary note should be added. In Part 2 of Level D 
(the fourth final section) , the reader may find that it is *'heavy 
sledding" to get through the material. Yet, in a sense this is one 
of the most important parts of the report because it reveals how the 
controversy is presaatly being argued at the very first lovely prior 
to any decisions by Superior Courts, 
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LEVEL A 



SupremQ Court Decision 



Case # I The Balen Case 
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June 28 f 1974 



Only one of the cases involving thm status of part-time 
instructors in Califorida's conitiunity coll^gea had reached the Supreme 
Court of the Stafc6 of California as of the date of this report. This 
cmmf. brought by a part-tima instruotor at I^aney College in the p^ralta 
Cormunity Colloge District in Alameda County (thi^n the Peraltn Junior 
College District) , has become the lahdmarH cage in this particular genre 
of litigation. 

The teacher loat at the Superior Court levels tiien appealed. 
He lost again at the Court of Appeal levels and appealed once more. 
Filially, h^ won when the Supreme Court of the State of California reversed 
the decision of the lower court and ruled in favor of Balen. 

It is important to keep in mind that decisions of the Supreme 
Court of California # as a practical matter^ have the effect of law* The 
state courts generally follow the direction of the Supreme Court, and under 
certain circumstaiiceai when the issues are the same and the fact situa- 
tions are coiriparable^ the courts will often cite as precedent earlier 
rulings of the state's highest judicial body. That is why the gglen case 
is cited and quoted so extensively in the r irt cases which have followed 
on its heels, 

'^^^ ^^J-^fL case has had the practical effect of astahlishlng 
preoedent in an area of state law (the status of part-time teachers in 
California's community colleges) where statutory provisions have )ieen 
either contradictory or ambiguous* 
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CA51i; ill 

The Balen GaBo 

Jurui 28, 1974 

IN TIIE SUPREME COURT OP THE STATE OF GALirORNIA 

IN BANK 



) 

H. PAT BALEN ^ ) 

) 

Plaintiff and Appellant^ ) 

) P 23096 

VS. ) 

) (super. Ct. 406086) 
PERM/TA JUNIOR COLLEGE DISTRICT, ) 



) 



Defendant and RespondBnt. 
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mi BALEN CASE 



In the Balan ease # decided by tte California SupMnte Court on appeal, 
the atate'i highest Cowt ruled th^t tlie teacher should be elagsifiid as proba- 
tionary (aontyact) rathar than as temporary, aa cLain^d by th© Diat-riet* "licause 
teis appeal aHses from a surranaty jiii^nerit/' cenmanted the Supreme CQurti "we mmt 
accept as tru€ the following facts qeiiarally alleged" by Balan in his affidavits* 

The teaeher vas hired in 1965 on an hourly basis to teach apaech in tha 
evenings at Lanty Collacre and wap ccntinuouily rehired in the dame pQiltion for a 
total of four ajid one-'half years, %m an atstive Hepi^lican eajnpaigner^" said tha 
Court, "Balen attemptid to organi^se th^ other part-tiw© instru^tars purpcrtadly to 
protaet their interests, " The head of the spaeoh department at Lianey told Balen 
th^t, as a result of his political activity * "she was afraifl to resOTmi^nd [him] 
for a full-tirne position bicaus^ of [his] politics even though Shi thouglit [he] 
waa m aminently qualified teacherr ard that "sha feared sha WQuld not gat t©n\ire 
if she reeoinmended [hiiti] , 

In Oatohmrr 1969^ Balan made a fDrmal complaint bafore the Diatrlet 
Board of Trustees ; the oomplaint was ai^cepted and the Baatd ad^/laed Baleii that an 
investigation would be conduated, Hovr^var^ in ^aeittoar/ 1969 Cbefore any investt** 
gation was initiated) , Balin received oral nstif icatian that his contract vould 
not be ranetftred the follox^ing semeiter, 

Aacording to the Siiprinte coxx^t deciiiori^ Balen next ''made several 
unaucaeasful atteitpta to aaaattain th^ aotual reasons for his discharge. Althotigh 
tha originaL justif ioation given was t^iat his speech classaa ware being phased 
out| several other instryators aaggeited it t^as because his politics did not eom* 
port with the liberal image of ^e aoliege. " 

*rha next month, in January, 1970, Balen met with the College president 
and the District superintandint to exprress his griev^ance mi was told agair that 
he was* in the words of the CDurt ruUncj, "in fact dismissed^ although without 
oauso or hearing because ha was only a temporary employee,'* Five mcnths lateri 
Balen finally received written eonfirmatian of his diamistal which led to his 
subsequent filing of charges againit tJae District in Superior Court seeking r@in*- 
statement, lost salary^ and damages* 

^he trie] court in Mameda County upheld the Diatrict and ruled that 
Balen was a ;tamporary employee, disahaafgeable at will in aocordanca witli f^ducation 
Code Sactian 13446, Balen appealed thii decision^* and th^ First District Court 
of Appeal, Division T^^o^ upheld the lQ%^8r court's judgment aft^lnst mien. Thm ^ 
teacher then appealed to tte Supreme Court of California, 

Dalen*s petition to the Supteina Court argued th^t he qualified as a 
permanent or probationary employee and could, therefore # not ba discharged without 
notice and hearing. E\fen if he waa temporary (rather than permanent or proba- 
tionary) , argued lalen, ha la entitled to reliof because Education Code Section 
13446 ii unconititutional, That seeti&n provides, ainong ottor things, that a 
school board may diemiss teniporarv ©iflployees at the pleasure of th© board, finally, 
Balen aiserted that his diaoharge was pQlitioally motivatad in violation of the 
First and Fowteanth AmenditiaiitB to tlie United States Constitution - 

Taking up that isstaa, the fluprenie Court eaid "that Balen is properly 
claasifiad aa a probationary instructor and ontltlad by itatute to preterminatian 
notioe md hearing," and it iP, thereCaref "unneaessary to reach his oonatitu- 
tioiial claims." 

ERLC . ^ 



In a iooteot^i the S^px-^emg Court note of tht faet tha't Bmlen filed 

a Joint ^tition at the trial eourt Icvol in v«?Jiich he sought "special and general 
damages arising tmm parsonal injuries allegedly suffarea when his iraploytr^nt wai 
teEirdnatad b€C4Ui^ of his politiGal haliefa and participation in the activities of 
the Rep\ibllcaii Party*" The Supreme Court deelinea to rule on th@ questions raised 
Ln to€ joint pttitiori^ citing tha fellowinct reasoningi *'Bacayie we qrantad a 
haaring only on tha prapriety of tho sufmnary Jiadgment and subsequent dismisial, 
his allegations not considered in this opinion are loft for resolution to further 
proceedings in the trial court," 

Following an explanatory sftction in which the rpitionale far thft 
Legislature's systeT of classifying teacherB (permanent? probationaryp temporary * 
or substitute) , oevai al pertinent canes * and Balen's quallficationSi all ware 
desoribed, the Supreme Court concluded that "plaintiff's continuity of gerviea 
would seam to croate the necessary a^peqtation of entploymant which ttie Legislature 
hai sought to protoct from arbitrary digmiaoal by its classification scheme*" 

Moving an, tho Court ruled that the statutes in effect v/hen Balan was 
hired (1965) support hin claim of probationary statui (citing Mucation Code 
Sactions 13334# 13317, and 13446), Tho District had arguea that thoio three sections 
should not be applied to part-time instructors and, in any eventi Salon's status 
vas changed later (in 196?) when the Legislature added Education Cod^ Section 
13337*5* Calling attention to the fourth and final paragraph of that crucial Code 
section^ the District contended that Balen^fi workload naver cxcetdad 40 percent 
of m full-time teacher*!! ac^signmant^ and ho, therefore, ehould be properly placed^ 
in the eatogory of a temporary employee during the entire course of his employ- 
itiont, Vet^ said the Supreme Court, "lw]m doubt the Legislature Intended that 
srction 13337.5 operate to divest plaintiff of his pra\?loualy aequirad status," 

It is a ganoral rule, conunentGd the Court, that atatutes are not to be 
qi^an retroactlyc effect unless the intent of the lagislature cannot be ether* 
viae satisfied* and there is nothing in Sectiati 13337.5 "to indicate it was in- 
tei^ded to be applicable to omDloynient rendered prior to it*^ onaetment**' Further, 
an analysis of the 19S7 legislative history of the enactment o£ Saction 13337.5 
pr€\^id6s an additional indication, said the Coiirt, that the statute not be applied 
retroactively, 

Tha District eontendnd, as noted abo\fa, that Seations 13334, 13337, and 
13^46 are not applicable to part-time instructors^ and the Supreiiie Court ruled 
that there is no morit to that contention* "The probationary plan enviaions a 
two-* fold purposes it allows tJie new teacher auffficiant tiroe to gain additional 
profMsional oxpartiso, and provides the district with %^pla opoortunlty to aval* 
uato the instructor's ability before roaoraionding a tenured position.'* A part-time 
Inatructori unlike the day-to*dr\? substitute, continued tha Court, ^^genorally 
m^3£vmB under oonditioni comp^trablo to titoee of hio full- time counterpart i thusi 
th^re in no rer-iaon for differentiating betwaan thair .^tatuaes for the purpoai of 
attaining probationary classification » nor haa the Legislature dlreetad us to do 
so." furthermore r noted the Court's decision, the law is "well settled that tenure 
in a junior or comntunity college may be attained by teaching in other than regular 
daytime classes." Here, the Court cited Curtis ("arodit may be achieved by teaching 
in evening cl*isges") i Baseman (prison clasaas) i vifctal (hourly eff^ployment) i and 
Rflucation Code Section 13309 (adult elassea), 

Turninci ne^ct to the District 'a position that rogardlesa ot toalen*si 
initial status he should be alagsifiod a temporary employea from 1967 onward (when 
Bdacafcton Cod« Saction 133374 5 \^:\b adopted), tha Court clcincrihed as "unporsuaslve'' 

*1Q- 
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ttie rationale put forth by tha District, Tho court cited an earlier Supreme Court 
decision ( Sitzroan City Board o f Education (1964) 61 Cal. 2d 88, 90) and said in 
Balen i "Htre we have the cowerae of sitzman : the right to a hearing ia allegid 
to have been taken may during the coyrae of employmant and plaintiff *s status do^^n- 
graded accordingly," Concluded the Court in Balgn^ "it would manifestly be unjust 
to intarpret the new section in a manner that would strip petitioner of hia pre- 
vieualy acqi^ired status," in the absence of specific legislati\fe provision for 
retroactivity or other IndiGation of legislative Intent* 

A somewhat enigmatic footnote appears at this point in the text of thi 
Supreme Court -s ruling in Balen^ to wit^ '-Because we have decided the Legislature 
did not intend that sectloii 13337*5 apply to Balen^ we need not reach the question 
whether procedural due process, once given ^ is a vested right," 

Another District argument , one which deserved 'little consideration" in 
the opinion of the Courts warn that Balen ^'wns previoualy dismieaad, then rehired 
in a nav^ category effective as of 1967*'* District policy, according to the Court-e 
reading of the record # v?as to dismiss part-time teachers annually prior to May 15, 
"rtgardless of performanoer and subsequently to rehire theiti, " Commented the Court 
in Balen ; "Such an administrative practice of routine blanket dlsmiisals to cirouni- 
vent proper clasoification carries with it concomitant liability; i,e., the form 
latter digmissal v^ith virtually automatic rehiring creates an ewectancy of 
raemployment* " The court contintjad^ "[n]or can the yrovtsions of the Mucation 
Code lawfully be avoided by employing a teacher under consecutive part-time 
contracta*" Furthermore, even if the District intended to dismiss Balen in 1967^ 
which the Court said appears unlikely according to the record^ "the discharge did 
not comply with the requisite notice and hearing requirements for terminating the 
employment of a probationary instructor" as par Education Code Section 13443, 

An ironic aspect of the Balen case is that he was elected to the Peralta 
Diitrlct Board of Trustees between tha time of his termnation of employment and 
hii filing of a court case against the Distriat, Balen conceded that he could not 
serve in both positions iim-ultaneously ,^ but he did petition for a choice of employ^ 
ment, monetary relief, or, at a ruinimum, eliminauion of any taint on his professional 
record. Said the Supreme Courts "His subsequent election to the school board does 
not precludG him from the statutory right to a pretermlnation hearing in this 
instance, 

From all of the rorecyoing, the Supreme Court was led, in its v;ordS| 
"ineluctably to the concluiion that Ralen was a probationary employee whan hired, 
and retained that status over the course of his eirplo^ent*" 

Balen, however, argued further in his petition that he qualified for a 
permanent position by operation of law. Section 13304 is the controlling statute, 
said the Supreme Court, and the Court underscored a part off the section which pro-* 
vides that after "three complete consecutive school years" of employment, every 
certificated employea who Lb reelected becomes a permanent employee. Focusing on 
the definition of a oomplete school year, the Court cited Education Code section 
13328^ which says in part that it is one in which the employee served at least 
"75 percent of the nuntoer off days the regular schooli of the aistrlct . • , are 
maintained^" or^ as per Seation 13328,5 and the Vittal case, one in which the 
employee served at least "75 percent of the nuntoer of hours coniidared as a full- 
tiTO assignment for permanent employees having iimilar duties." (Our emphasis.) 

Based on these definitions, the Court ruled that "[fjroin the meager 
evidence presented by affidavit we are unable to ascertain that Balen carried the 
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workload required by these sections, and therefore cannot as a matter of law credit 
ttie years of partiaL work toward the prerequisites for permanent aniploytnent, W© 
hold only, " continued the Cowtt, *'that even if he is a probationary teaeher he can 
be dismissed only for eause, after notice and hearing J' Since the Board provided 
no hearing, said the Court, "summary judgment for defendant and disniissal of the 
aotlon were inipreper , 

In conclusion/ t^e Supreme Ccmrt had this i:d sayi 

It has been suggested that the judicial process Is partic- 
ularly unsuited for intervention in the teacher classification system^ 
in that it tends to unduly restrict a school district's necessary 
fleicihillty in assignment practices. By requiring the diatriat to 
properly classify a teacher, however, courts do not purport to Inhibit 
the adniinistratl^e assignment of teachers as directed by the Education 
Code, v/e racognize l^at the school administration must be afforded 
wide discretion and latitude in controlling the routine operations and 
daily affairs of the school in order to meet the innumerable local 
problems which may occur. Administrative decisions which invariably 
affect personnel niust be made as the needs of the school change. 

This accepted concept^ however, cannot be adapted as a shield 
for arbitrary dismissal practices . The vice inherent in such practices 
emerges in this case* aitiiough thm district inforaied Balen he was not 
being rehired because his class was phased out^ the record reveals that 
two teachers of similar qualifications were hired after his release to 
teach the identioal classes* A pretermination hearing might have 
served to ferret out the actutl reasons for dismissal; if the motiva- 
tion was truly a reduotion in classes (see section 13447) # Balen 
could have investigated the surromding circumstances and^ in any 
events sought eKoneratlon or niltlgation of any damaging professional 
overtones which could impede future employment* In the ^senoe of 
such procedural safeguards antecedent to the effective date of termina- 
tion, ttie substantive protection provided by the classification system 
would be rendered ineffective, 

Accordingly, ruled the supreme Court in Balen ^ the judginent of the lower 
ooiart is reversed. 
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Courts of Appeal Peaisions 



Case # 2 
Case- # 3 
Cass # 4 
CasB # 5 
Cast # 6 
Case # 7 



The Curtis Case 
The fmrnmr Case 
The Kirk Caie 
The Nyb^ken Case 
The grootor Case 
The Vittal Caia 



October 17, 1972 
February 18, 1975 
June '20, 1976 
January^ 30, 1976 
January 21, 1975 
May 26 r 1970 
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LEVEL B 



These sin decisions by Courts of Appeal in California grew out 
of rulings of lower, Superior Courts, They all reached the Court of 
Appaal level when either the teachers or the districts (or in one case 
both) appealed a ruling of a Superior Court, 

Each Court of Appeal in California's court syatem has the power 
to decide whether or not a given case decided by that partiaular Court of 
Appeal should be published officially in publications such as the 
Californ ia Heporttr, t^en a Court of Appeal decides to "pidblish" its deol*^ 
sion in a partiGular case^ tha import of the decision to publish is that 
precedent has been set within tJiat Appellate Dtitrlct and the legal profes- 
sion^ Including all of the courts in the Appellate District^ should look 
to the findings in the pi^lished decision for legal precedents. A rule of 
thunto Is that such "published*' cases have general application. 

On the other hand, each Court of Appeal also has the power to 
decide not to publish a particular case. One reason a Court of Appeal 
would decide against publication would he that the issues or fact situa- 
tions Involved In a case are not of general application* 

Of the sIk cases desoribed herein^ three were published and 
three were not* Curtis , Ferney^ and Vlttal were all certified for 
publication and, like Balen , are cited from time to time (where appli^ 
cable) in the litigation under review In this report. 

Kirk , Nybakken , and proctor , on the other hand^ were not 
certified for publication by tiie Court of Appeal, It is Interesting to 
note that the Court of Appeal # First Appellate Dlitrict, Division One* 
was the appellate court that ruled in each of these three cases, namely, 
Kirk, Nyb^ken , and Proctor^ It follows, therefore, ttiat other courts 
in California and merftoera of the bar In their formal pleadings before 
courts may not cite praeedent from these latter three decisions which 
have not been oertified for publication. 
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CASE # 1 
Ikim Cur tis Casje 
Oatober 17 , 1972 

IN TOE COURT OF APPEAL OP OTB STATE OF CALIFOBNl^ 
FIRST APPELLATE DISTRICT 
DIVISION TOREE 



MBBRT MAMOM CUHTIS, 



Plaintiff and Appellant^ ) 



1 Civil 30357 
(Sup, Ctp No, 157517) 



%m MATEO JUNIOR COLLEGE DISTRICT 
OP SAN MATEO COUNTY^ a State agency. 



Defendant' and Respondent, 



CERTIFIED FOR FUBMCMIOW 
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THE CURTIS CASE 



In this case, tobert M, Curtis sought on appeal to reverse the Superior 
Court deciiion against him which had denied his request for clasaif ieation as a 
perrnanent certif icited employee on the ground that he had not taught for three 
complete, conseGUtive school years in the da y college prior to his being employed 
for toe fourth y^ar* 

Curtis was first employed as a probationary teacher for the 1967-68 
school year, continuing in that capacity- for three consecutive schoql yeari* 
Every semaster taught was in the day college , gKcept for the second half of his 
first year when he taught in the evening college of the district* 

The Court of appeal decision noted that Education Code Section 13304 is 
the "basic tenure law" in this case. It went on to point out tiiat although 
Section 13304 on its face makes no distinction between the classification of cer- 
tificated personnel for day school teaching and for evening or adult classes , the 
trial court agreed with the district "that sections 13309-13311 appear to manifest 
a legislative intent to make this distinction," Proceeding to knook down this 
argument, the appellate court reviewed and analyaed in some detail the Coda sections 
in question and two court cases which apparently prompted tjie enactment of the 
fiaotions. baid the courts the "manifest purpose of these sections (13309-13311) 
is to prevent double tenure." As for the two court cases '^^at led to the enact- 
ment of Sections 13309-13311^ the appeal court concluded that neitjier of the cases 
"Involved a situation where service in night and day school were combinad to 
acquire tenure and the section passed in response does not refer to such a 
situation*" 

Next, the Court of Appeal pointed out there is no longer any question 
•'that tenure in a junior college district may be obtained by teaching in other 
than the regular daytime classes on campus" (citing Besseman v, RemYr 160 Cal. App, 
2d 437 and Holbrook v. Board off Education , 37 Cal. 2d 316) . 

Harkenlng* back to its earlier point that Section 13304 is controlling^ 
the appellate decision reiterated that tenure is obtained by teaching for three 
consecutive years in a position or positions requiring certification qualifications. 
The Court of appeal concJ.udsd that there "is no requirement that these three years 
he served in the same classification. The only restriction imposed by the Code 
on those serving in the separate classifications of day and evening classes is 
that they do not become entitled to double tenure* To eKtend this restriction to 
preclude tenure for three years' continuous service in a cowblnation of day and 
evening clashes would produce a result inconsistent with the purpose of the tenure 
law, which is to give security of employmant to teachers while proteoting the 
cominunity from ineffective teachers," 

Therefore, said the Court of Appeal in the Curtis case^ the lower court's 
declsipn was reversed * 

Editor's Note i 

Subsequent to this decision^ the California Legislature in 1973 adopted 
Chapter 687 of ttie Statutes of 1973 (Assenibly Bill 1016, Arnett) which added a 
sacond paragraph to Education Code Section 13311, to wit? 
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"Nota^^ithstanding any other proviiion to the contrary, serviae in the 
evening school shall not be included in computing the service required 
as a prerequisite to attainment of, or eligibility to, classification ^• 
as a permanent employee in the day sahool, eKcept service in the evening 
school rendered by a person rendering services in tha day school who is 
directed or specifically requested by the school district to render 
services in the evening school either in addition to# or instead of, 
rendering service in the day ichool. Service in the day school shall 
not be included in computing the service required as a prerequisite to 
attainment of, or eligibility to, classification as a permanent employee 
in the evening school, except service in the day school rendered by a 
person rendering services in the evening school who is directed or 
specifically re«^ested by the school district to render service in the 
day school either in addition to, or instead of, rendering service in 
the evening school," 
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CASE #3 
The Perner Case 



February 18^ 1975 



IN THE COVm OF -.APPEAL OF THE STATE OP CALIFORNIA 
FIl^T APPELLATE DISTRIOT 
DIVISION TOO 



Plaintiff and Respondent # 



HOWARD HARRIS i et al. 



Defendants and Appellants, 



Civ. 334n 



CERTIFIED FOR PUBLICATION 
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THE FERNER CASE 



Two central issues were addressed by the Court of Appeal in the Ferney 
case and resolved in favor of the teacher i (1) did the teacher have tenure?! and 
(2) did the teachar hav^e a preferred status in order to qualify for a right to 
reemployment as a full-time^ rather than as a part-time, teacher? As described^ 
in the Cal 1 f or n i a . Re por te r * ^ the essence of the court of Appeal's unanimous deal*- 
sion , t held that teacher who had been employed for three years aa a full-time 
certificated employee and for a fourth year on a 13/45th basis becme a tenured or 
permanent employee of the college, and teacher's entitlement to prefeMnw under 
statute providing that no employee with less seniority shall be tn^layed to render 
a service which a tertnlnated permanent employee is certificated to render did not 
apply only to future part-time vacanoies," 

Ferner^ an instructor in the aeronautics prograin at Gavilan College^ 
taught full time during the academic years 1967-58, 1968-69i and 1969*70* During 
the spring semester of 1970* the teacher was notified by the College tiiat the por- 
tion of the aeronautical program to which he was assigned would be discontinued 
and that his services vroald, therefore* no longer be needed • A hearing was held 
at the requast of the teacher, and the hearing officer found against the District 
saying that he should be reemployed on a 13/45ths basis. The District then hired 
Ferner for the 1970^71 year on the 13/45ths basis ^ and according to the ruling by 
the Court of Appeal, Ferner, , . as a result of his reemployment for a fourth 
school year, became a tenured or permanent employee of the College," 

The following spring^ that is in 1971 ^ the College notified the teacher 

that he would not be reemployed for the 1971-72 academic year because the College 

was reducing its sarvloes. Pursuant to Education Code Sections 13443 and 13447, 
the College terminated Ferner at the end of the 1970-^71 year* 

Over a year later, during the summer of 1972, a full-^tiine teaching 
position in the aeronautiee program at Gavilan College became available when one 
of the two remaining certificated employees resigned, 

Moting that Perner was "coitpetent and certificated** to fill this vacancy^ 
the Court of Appeal called attention to Education Code Section 13448, saying that 
the section **guaranttes a preferred right of employment for a period of 39 months 
to any permanent employee who has been terminated because of a reduation in aeifvice 
and specifies that no probationary or other entployee with less seniority shall be 
employed to render services tdiat thm certificated employee is competent to render*" 

Though the District did advisi Ferner of the vacancy, it, nevertheleis, 
refused to give him a full-^time assignment and instead offered him only a 13/4Sths 
position. Ferner accepted the 13/45ths assignment under protaat, objected to the 
part-time assignment, and sought the full-time position. He nent requested a 
hearing* A hearing date was set but then canceled due to the Illness of both 
counsel. Thereafter, Perner was notified by the attorney for tht District that^ 
in the words of the appellate court decision, "no hearing was necessary and that 
the College had refuaed to reclassify the teaaher as full time," 

Turning its attention to the question of the teacher's status, the Court 
of Appeal took note of the District's position* namely that Ferner "did not becoma 
a tenuured employee, but remained a temporary one aubject to dismlBsal at its 



* Ferner v, Harris {1975) 45 Cal. App. 3d 363. 



pleasiire" (the District cited Section 1344S for authority). Also, noted the 
appelJata coiart# the District "arguei in the alternative thatp at most, the teacher 
was antltled to tenure only to the e^ctent of his part-time position," 

The applieablQ statutory provisions^ said the appellate coart in Fgrngr, 
are Education Code Sections ]L3304 (qualif Icatiori for permanent status) and 1344iS 
(prefarred right of reappointment) , 

Was Ferner entitled to perinanent statas? The appellate court cominented 
that "case Im has long sanctioned the creation of tenure limited to part^tim^ 
teaching" though Section 13304 ii silent on the question. The court ttien cited 
the partinent paisage in Vittal and noted that both Crawford ^nd Holbrook are in 
acTOrd, Based on these decisions, tiie appeal court in Ferner agreed with the 
District that ''it is true that he [ferner] is tenured only as to 13/45ths of a 
full^tiTna teaching position*'* but it parted company with the District's contintion 
that* therefore* Farner is ''only entitled to a preference under Eduaation Code 
sedtion 1344S to suah a part-time position," Restating the District's position^ 
the appellate court said, "The collage * , . seeks to carry part-time v* full- 
tiifie tenure distinction over to section 13443 's preferenoe provision^ thereby 
limiting the preference of a terminated employae witii tenuire vis-a-vis part-time 
eraployment to futura part-time vacancies," (Emphasis by court of AppealJ 

The court disagreed with this contention. First * it pointed out that 
tenura **ia basiQally a relation between thm teacher and the school distriat 
guaranteeing jofc> s%ourity to the teacher," whereas seniority "is basically a rela- 
tion between teachers inter se^ guaranteeing many privileges, including but not 
limit#d to job MCUrity^ to the 'elder statesmen*." Sections 13447 and 13448 both 
deal primarily with the teaoher-distriQt relationship and only secondarily with 
. the teacher-teaohet relationship^ said the court, and "their provisions insure that 
termination reemployment will be in confortnance with seniority rights,'* Noting 
that the District in Ferner "attempts to oonfuse the issue by presanting a h^o-^ 
thetieal problem dealing with seniority /" the appeal court observed that Ferner is 
tenured, falls, theraforer under tie provisions of 13448^ and that "there is no 
naefl of the secondary inquiry" because no "other terminated tenured teacher appears 
to be competing for the vacancy." 

Second, reasoned the court, "equity requires that the teacher be given 
the first opportunity at the existing vacancy," It must be assumed he is aampatent, 
said the court* "althotagh the College hints at a subsurface dissatisfaction on 
oth^r grounds.*' The District could have daclineci to reelect the taacher to a 
fourth year, continued the court (if It had been long concerned about the teacher's 
competence), thus preventing tenure, but it did not do so, v^at the undispated 
facts indicate, said the court, is that "the reduction to part tlma and subsequent 
terniinatton were due only to econoTOic necessity, " 

Finally^ the Court of Appeal took up Uie District's contention {using 
Education Code Section 13337 p 5) that Perner was not entitled to tenure. This Code 
section, printed in its entirety in tihie Ferner decision ^ is the crucial four para*' 
graph section which has become the central focus of concern and interpretation in 
many of the cases involving part-time teachers in California's coiwnunity collegei. 

The Court of Appeal in Ferner noted ttat the District claimed the teacher 
was a temporary employee pursuant to the often cited, and much disputed^ fourth 
paragraph of 13337*5, Said the Court, '*a reading off idie entire section readily 
indieatai tiiat ttiii provision does not apply to the teacher as he was not hired 



undar the eonditioni set ferth in the first paragraph," (higher enrollMnt^ 
vacanay areated by leave ^ vacancy created by long-term illness), Mopeoy©r# said 
the oQurt, tiie third paragraph of Section 13337. S "contains a bullt-'in limitation 
to prevent a sehool district from employing and raemploying indefinitaly a teacher 
as a temporary employee," 

In conalusioni ruled the Court of Appeal in Ferner ^ the teacher was 
properly classified as, and beeamef a tenured employee * and he eannot be deprived 
of hia rights pursuant to Section 13448, The judgment of the Superior Court was 
upheld and affiinnad. 
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CASE # 4 
The Kirk Case 



June 20, 1976 



IN THE COURT OP APPEAL OF THE STAfl OP CALIPOTOIA 
FIRST APPELLATE DISTRICT 
DIVISION ONE 



) 

JOHN KIBK, • ) 

) 

Pladritiff and Appellant, ) 

) 

. vs, ) ' : 

) 1 Civil 37062 

SAK MATIO COHMUNITV COLLEGE ) 

DISTRICTi GOVERNING BOARD OF ) (Sup* Ct* Mo, 184865) 

THE SAN MATEO COM^WNITY COLLEGE ) 
DISTWCT, ) 



) 



Defindanta smd Respondents, 



NOT CERTIFIED FOR PUBLICATION 
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THE ' i UK CASK 



John Kirk, an instructor of aconomicfl at the Colloge of San Mateo, 
appealed an unfavorabla trial court ruling and petition<id thc^ Court of Appeal to 
require the college distriot to fjrant him roqular status in the avtniinq division 
and restore him to eliyibility for summer nchool omployment* 

Kirk first taught economics In the 1909*70 school year for a combinGd 
day and ©vening total of 18 units each Bf^mester* The 1970-71 achool year saw him 
teaching under a contract that designated him a probationary employee. He was 
notified on March 15^ 1971^ that^ with the return of a tenured teacher from a 
leave, Kirk's eervioes were no longer noedod. However, Kirk did not claim any 
rights accrued prior to the fall of 1071* 

Thereafter, his employment record wa^ fis follow.ai 

Units Taught 



Sameiter Day Eytming Total 

Fall, 1971 3 b 9 

Spring, 1972 9 9 

Fall, 1972 6 6 

Spring, 1973 9 9 

Fall, 1973 6 6 

Spring, 1974 6 6 



ThQ Court of Appeal decision reported that Kirk contended that "having 
been employed for more thatr two semesters or quarters within three consecutive 
school years he must be classified as a probationary employee*" The College argued 
"that a teacher who does not teach more than 60 percent of the hours per waak,^ 
considered a full*-time assignment for permanent employees must be clasaified as a 
temporary employee.** Education Code Section 13337,5 thus becomes a focal point 
in the caia. 

Citing the Balen and Ferner cases, the Court of Appeal in Kirk found 
that since toe teacher was not employed under the conditions describad in the first 
paragraph of Section 13337,5, and was employed consistent with the third paragraph 
(more than two semesters or quarters within three coneeeutive years) , he was 
"precluded from employment as a temporary employee under the third paragraph * . , . " 
Thus, the Court saw Kirk's status properly determined consistent with Sactions 13337 
and 13446 « Hiase sections direct that a temporary employee who is not dismissed 
during the first three school months, and who has not been classified as permanent, 
is deemed to have been classified as a probationary employee from the time that he 
started as a temporary employee. The Court of Appeal, therefore, found Kirk to be 
a probationary employee* 

NeKt, Kirk argued that having been a probationary (contract) teacher for 
two consecutive years, he should be classified as permanent (regular). The Court 
of Appeal differed. It found that, consistent with Section 13346.20 or Section 
13346.25, it is within the discretion of the board "whather it chooses to elect 
to amploy a person as a regular employee,'* Elaborating on the point # the Court 
of Appeal said that toere is noting in the record to indicate that the district 
elected to treat Kirk as a regular employee. "To toe contrary," said toe Cei^ty 
"toe board elected to treat him as a temporary employee. Although tois determination 
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was GrronQOun bocnuno of n miHu\torpvvtnti.<m of nnctian 11337 .5, it may not bo 
conPitrueKi as an election by ih^ buard to omjiloyon [riLc] rslnlntiff nn a rogular 
empioycie in the abfiencn ot any affirmativn action to nn nlasfilfy him." 

thn Court l!urthor f;nund that Klrk*n claim that hr ''acquirad tenura by 
the ■<Ig Caato Byotcim' of thn tllMtriat not to nmploy pornifinrnt f»mployeea for evening 
classes,'' or bin claim th^t: ho acttuirrid tonurn bocnuufj hin \inion activitioQ 
brought aljout discrimination arjainnt lilm })y thn board, wore unsubstantiated. 

In conclutiion, thn Court of Apur^al in thn Kirk cann orderod tho college 
district to roclagrilfy thn tnadhnr m "n probationarv nmployee and to reempioy 
him m a probationary ttj-af-hur, 

Ed itQ r * ji N o t e : 

Tha attornoy for tho potitionnr and tho attornoy for tho reripondent both 
filed petitions with the Supremu Court for a huaring on this case* A3 this report 
went to print, wn learned unofficially that tha Supreme Court had denidrt the peti- 
tions for a hoarinq bf^fore the ntatci'ij hiqhoet judicial body. 
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CASE 5 
Tlie Nybakkpn Cam 
January 30^ 1D76 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
FIMT APPELLATE DISTRICT 
DIVISION ONE 



DR. BETTE H. NYBAKKEN, 



Plaintiff and Appellant^ 



vs. 

GOVEmiING BOARD OP HARTNELL 
CO^mUNITV COLLEGE DISTRICT, 



) 

Defendant and Respondent* ) 
) 



1 Civil 35534 
(Sup* Ct, No, 70732) 



NOT CERTIFIED FOR PUBLICATION 
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THE NYBAKKEN CASE 



ThB teacher, in this case, wan hired in the fall of 1969 to teach biology 
at Hartnell Collega and was rehired annually vintil the end of the spring semeoteTT 
of the 1972-73 Rchool year* Nytoakken contended in her petition to the eourt that 
she had attained tenure status and was thus entitled to notice and right to a 
hearing before her employment could be terminated* Although she had never been 
classified as "temporary," the trial court denied her contention stating that at 
all times she was a temporary employee under the statutes governing her employ-- 
ment, this classification denying her the rights to notice and a hearing. 

Of interest here is that the trial court's decision was reached prior to 
the Supreme Court's findings in the Balen case, and that this trial court was 
basing its decision on the law as it then appeared to be established in the Balen 
Court of Appeal decision (later reversed by the Supreme Court) . 

Nybakken's reGord of employment from fall, 1969, through spring ^ 1973, 
revealed that she was issued a separate contract for the duration of each semester 
only. She worked more than 60 percent of a full--time load only two semesters out 
of the eight. Her initial employment in 1969 was for the purpose of replacing an 
instructor on sick leave, and she was hired the following spring to replace an 
instructor on professional leave. She continued to serve in that latter capacity 
for the 1970-71 year, serving thereafter to anticipate load inoreases , 

Although Nybakken never had been officially classified as a "temporary"- 
employee, the trial court ruled (based on the Balen Court of Appeal decision * later 
ovarturned) that by law her proper classification during the entire employment 
period was that of a temporary employee. Mention should be made here that although 
the College, during that period of time^ had classified Nybakken as "probationary" 
and as "part time regular but not permanent," it was concluded by the District 
that these designations were erroneous and improper. 

Nybakken contended that during the first two years she was "temporary" 
under the first three paragraphs of Education Code Section 13337*5, and that 
during the final two years she was "temporary" consistent with the fourth paragraph 
of thSLt section. The Supreme Court decision in the Balen case ruled it was incor- 
rect to read paragraphs of that section in isolation of each other ^ and that if a 
parson serves for more than "two semesters or quarters within any period of three 
consecutive years" (paragraph three) , then the fourth paragraph is of no consequence. 
The Balen Supreme Court decision was followed by the Ferner case^ decided at the 
Court of Appeal level, which reaffirmed the Balen judgment. 

In that the first paragraph of Section 13337.5 uses the term "may" con- 
cerning classification of an employee as "temporary," Hartnell was not "improper" 
in classii'iying Nybakken as "probationary" when first employed^ said the Court of 
Appeal decision. 

Thus , the appeal court found that at the time of her discharge Nybakken 
could not be considered "temporary," not after eight consecutive semesters of 
teaching* Paragraph three of Section 13337,5 precludes this possibility. 

The Court of Appeal next focused upon tt'e classification of Nybakken at 
the time her employment was terminated. Commented the Court in Nybakken i "The 
answer to this question would have been less complicated had it not been for several 
errors on the part of the respondent [District] , inadvertent though they may have 
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bean," The final detarminatlon by the Court of Appeal was that in her first 
semester Nybakkan was ''probationary," in her second semester she was ''temporary," 
in her third through siKth samestero she was "probationary/' and in her seventh 
and eighth semesters Bhe was '*part-tim<D regular." 

It is of mora than passing Interest that Nybakken's siKth contract read 
that she was "temporary," but this designatiun later v/as changed by the Diatrict 
to one of "part time regular but not permanent," Since this classification does 
not sKlst anywhere in the Code, the Court of Appeal concluded that she properly was 
"probationary," Also of interest is the fact that since Nybakken was "probationary" 
at the time Section 25490.20 became effective in September, 1972, the District was 
required to reclassify her. Not until December 18, 1972, did the District reclas- 
sify the teacher, doing so as "part time regular but not permanent," The appeal 
court read this "as an intendment to confer ^'part-^time regular' status as referred 
to in code section 13348*05." 

The Court of Appeal next concluded that part-time regular status is a 
"recognized employment classification under both the Education Code and case law 
involving part time teachers." That tenure in the community college may be attained 
by other than in regular daytime classes v/as supported in the Curtis case, the 
Vittal case, and otliers- 

Finally, the Court of Appeal held that since Nybakken "was a part-time 
regular teacher at the time of her dismissal without notice and opportunity for 
hearing, it follows that her dismissal was improper*" She was to be reinstated by 
the District as a regular (permanent) part*time employee* 
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CASE # 6 
The Proctor Case 
January 21^ 1976 



IN THE COURT OF APPEAL OP THE STA^TE OF CALIFORNIA 
FIRST APPELLATE DTSTRICT 
DIVISION ONE 



) 

JOHN LEO PPOCTOR, fit al, ) 

> 

Plaintiffs and Apnellanta^ ) 

) 1 Civil 35345 

ve, ) 

) (Sup* Ct* No. 74032) 
GOVERNING BOARD OF THE SONOMA COIMT^ ) 
COmUNIW COLLEGE DISTRICT, &tQ*, mt ) 
SlI, ) 

) 

Defendants and Respondents, ) 

) 



NOT CERTIFIED FOR PUBLICATION 
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THE PROCTOR CASE 



In this case, John L. Proctor, on appeal, sought to hav^e a Superior Court 
decision reversed, one which donied his contention that he was unlawfully diachargad 
without a hearing, aince &t that time he was not properly classified as a permanent 
employee. Proctor had sought retroactive reinstatement with tenura and back pay* 
The trial court ruled that Proctor hyd "failed to request findings of fact and con- 
cluaions of law within the time petiod prencribed by rule 232, subdivision (b) of 
the California Rules of Court," and t^iat this failure ^"aonstitutea waiwr," He 
was joined in his petition by the Sonopi County Federation of Teachers, Local 1946, 
American Federation of Teachers, AFL-ClO, of which he was a mender. . . 

Proctor was hired in June, 19/0, to teach two units in the summer term* 
Next, rehired for the 1970-71 academic year, he taught a total of 12 units* Meither 
the 1970 suiraner employment nur the 1670-71 employment bear materially on the issues 
before the appellate court, since It was stipulated at the trial court level that 
neither qualified him for consideration as a probationary teacher* The 1371-72 
academic year, however, saw Proctor employed not only for nine units in the fall 
and spring semedters, but an additional eight units during the spring in the evening* 
Noteworthy also is that his contract of employMnt classified him as "probationary 
pursuant to Education Code Section 13334 and that he would be a full-time instructor*" 

In the spring of 1972, Proctor was offered a written contract providing 
for a 60 percant load in 1972-73, tliat contract claaiifying him as "temporary 
pursuant to code section 13337." However, he alsc taught eight additional units 
in the evening during the fall semester. 

The College advised Proctor on March :2, 1973, that he would not be 
reemployed for the 1973=74 school year. On March 15, 1973^ he requested a hearing 
pursuant to Section 13443, and on April 3, 1973, his request was denied. 

Proctor's contention .^as that on April 3, 1973^ he was, in fact, a pro^ 
bationary employee and was entitled to a hearing* 

In its decision, the COi ct of Appeal first noted that ^le Legislature, 
"recognis^ing that different standards should govern college level educators," 
enacted a separate classification scheme and dismissal process for community 
college instructors (13345«-13346*30 and 13480-13484, respectively)* 

The status of Proctor on that date, said the appellate courts becomes 
most important, since if he was probationary the new sections would see him reclas- 
sified as either "regular" or "contract." Proctor's contract for 1971-72 classified 
him as "probationary," but the District contended that this was due to a clerical 
error, and that the assigned 60 percent load would "carry a temporary certificated 
employee classification as of July 1, 1971 , . ." The basis for this position was 
Education Code Section 13337.5, However^ be had also taught eight units in the 
avaning during that year^ units which, if added to those taught in the day# brought 
his load to 86 percent of a full-time load. Citing the Curtis case, the appeilate 
court ruled in Proctor that aveni^a and day services can be combined for "computing 
hours for purposes of code section 13337*5*" 
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The Court of Appeal proceeded to uphold Proctor's contention that those 
who serve in excess of 60 percent of a full--time load are to be classified as 
probationary, and that tiius on Septeirt>er 1, 1972, he was, in fact, a probationary 
employee of the District, 
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Citing the Balen and Ferner decisions, the appellate court in the Proctor 
case next noted that the courts in botih of those rulings focused attention on the 
fourth paragraph of Section 13337*5. In each case, the court conGluded that although 
the fourth paragraph begins with the words "Notv/ithstanding any other provision to 
the contrary, * . the paragraph is not to be read in isolation from the three 

prior paragraphs in the Code section. The appellate court in Proctor , on this 
basis, further found that the instructor was a probationary employee on Septerrtser 1^ 
1972. 

with his status now determined to be that of a second--year probationary 
amployee , the appellate court next turned to the question of whether or not Proctor 
could be dismissed by the District without the right to a hearing. Bocause he did 
not teach 75 percent of the days dULing 1971-72, the trial court concluded that he 
was not a contract employee for 1972-73. The trial court based this conclusion on 
Section 13328, which says in part that a probationary employee is "one who served 
at least seventy-' five percent of tho nuitt>er of days the regular schools of the 
district in which he is employed are rnaintained . , and that such an employee 
"shall be deemed to have served a complete school year*" (Emphasis added*) Proctor i 
however, had iierved 75 percent of the number of hours (not days) . 

Noting that the trial court apparently was unaware of the Vittal decision, 
the Court of Appeal in Proctor overruled the lower court and called attention to 
the language of the Vittai decision, to wit, *' , * . there is nothing in the statute 
which indicates an intent that permanent status should be denied where an equivalent 
percentage of hours has been served," The appellate court, therefore ^ found Proctor 
to be entitled to permanent status. 

Thus, ruled the appellate court, proctor was entitled to a hearing as 
required by Section 13346,32, and the matter was remanded to the trial court to 
determine the amount of damages, if any. Proctor should receive for lost compensa- 
tion^ and to issue the writ of mandate reinstating Proctor, 
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CASE # 7 



The Vittal Case 



May 26, 1970 



IN THE COURT OP APPEAL OF Tm STATE OF CMiIPORNlA 
SECOND W?PELLATO DISTRICT 
DIVISION T^^O 



ZlIiDA X* VITTAL, 



Petitioner, Appellant and l^ipDndent, 



vs. 



LONG BEACT UNIFIED SCHOOIi DISTRICT, 

Defendarit* Reapondant and Appellant, 



Civ. 34770 



CEOTIFIED FOR PUBLICATION 



EKLC 
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THE VITTAL CASE 



The trial court in the yittal case had ordered the Long Beach Unified 
School District to classify the teacher as a permanent employee but had^ at the 
same time, denied her claim for salary owed for past years because of an incorrect 
classification. Both sides appealed this decision^ Vlttal claiming back pay for 
full-time permanent employinent status from the 1959-60 year onward, and the District 
arguing against both the pay and the permanent status. 

The teacher was employed from 1956 forward to teach English for the 
foreign born on hourly rate contracts at Long Beach City College. Each year from 
1956 through 1968, she served a minimum of three days per week for a total of 17,5 
hours per week. From 1968 on she was reduced to 12 hours per week. She also aon^ 
tended that she performed other duties beyond her classroom teaching assignment. 

The trial court found that consistent with Education Code Sections 13304 
and 13328 she was entitled to permanent status, th^.t more than 75 percent of the 
days of the school year were served^ and that the intent of the Legi. lature was 
not to deny the status if 75 percent of the hours were not served. In addition * 
Section 1332S,5, added in 1967, directed that more than 75 percent of the hours 
considerad a full-time aasignment for permanent employees constitutes a complete 
school year. 

On the issue of back pay, the trial court cited the statute of limita- 
tions. It found teat although the teacher's permanent status was earned as of 
September, 1959 (with action not begun until December * 1967)^ the three-year statute 
barred her from receiving permanent status until September, 1964, Vittal sought 
recovery of the additional pay from 1959 forward claiming that Sections 13502, 
13502.5/ 13503, and 13506 all require that permanent teachers must be paid 
according to a uniform salary schedule. The trial court ruled, however ? that by 
contracting for employment on an hourly basis, Vittal waived those benefits. 

The Court of Appeal in the Vittal case found that, where the trial court 
did not make a distinction between full-time or part-time permanency/ Vittal should 
have been classified as full-time permanent commencing in September, 1967; how* 
ever, on the issue of remuneration, it upheld the trial court's finding that she 
was not entitled to any back pay prior to the 1967-68 academic year. 
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Superior Court Deciaiona 



Casa » a 
Case # 9 
Case tt 10 
Case # 11 



The Cof fey Case 
The Dalkey/Peglow Case 
The PFT/PPTTA/Walker Case 
The Warner Case 



September 29, 197 
March 17, 1975 
July 28, 1975 
June 2, 1976 
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LEVEL C 



The four cases described in this section are those which have 
been ruled upon at the Superior Court (trial court) level* 

As of June 30^ 1976^ three of the four were at various stages 
of appeal TOving toward decisions at the Court of Appeal level. In the 
Coffey caee^ the teacher lost at the trial court level and has appealed* 
In th© Dalkey/D e giow case? the District lost in respect to Deglow's 
status and is now appealing* In the PFT/PPTTA/Walker case, tiiere was 
a split decision in ttat the trial court ruled in favor of the teachers 
on the issue of status, but against them on the issue of pay* There^ 
fore, the teachers are appealing tiie pay portion of the Superior Court 
ruling, while iche District is appealing the status portion of the 
decision i In the Warner case, the teacher lost in trial court, and no 
appeal had been filed as of June 30, 1976 (the case was decided on 
June 2, 1976) . However, it is understood that the attorney for Warner 
has filed an appeal (at the time of the writing of this report) from 
the judgment of the Superior Court. 
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CASE ff 8 
The CQffey Case 
Septeirtber 29 r 1975 

IN THE SUPEPJOR COURT OF THE STME OF CMiIFORNIA 
IN AND PGR THE CITY AND COUNTY OP SAN FRANCISCO 



CAROLIE CDFPEV; SAN FRANCISCO COMMUNITY 
COIiLEGl FEDERATION OP TIAOIIRS, LOCAL 
2121, AFT, APL-CIO, 



Petitioners, 



VS- 



GOVEB^ING BOARD OF THE SAN FRANCISCO 
COMMUNITY COLLEGE DISTRICT i BM 
PRM^CISCO COMD^UNITY COLLEGE DISTRICT, 

Respondents * 



No, 68?*216 
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THE COFFEY CASE 



On Septer^er 29, 1975, a San Franeisco Superior Court ruled in favor of 
the college district and against Carolie Coffey^ a sociology inatruetor who went 
to court seeking employment status as a regular^ penrianent teacher and back pay 
for the 1974-75 ochool year. 

The teacher's employment record was as follows i 



gemester Units 

Fall, 1971 6 

Spring/ 1972 3 

Fall, 1972 15 

Spring, 1973 9 

Fall, 1973 9 

Spring / 1974 9 



Both sides stipulated that Coffey served as a substitute teacher in the 
fall, 1971, and spring, 1972, semesters. However, in the fall, 1972, semester, 
the teacher was hired full time to teach classes normally taught by Mr, Willie 
Thompson. Introduced as evidence in the trial court record was a copy of an 
official document issued by the District and signed and dated by the titfacher 
(Coffey) which designated her as a "temporary, long term substitute" for the "fall 
semester^ 1972 onlys" 

The Superior Court decision called attention to Coffey's contentian ttiat 
"this service^ filling in for Willie Thompson, coupled with si^sequent service * • .# 
qualified her for pennanent employee status but the Court ruled that both "the 
evidenoe and the cited statutes compel resolution of the matter against petitioners*"* 

A pivotal issue in this case was consideration of the conditions 
surrounding Thompson's "absence" from his classroom teaching assignment. The Court 
said on this point that Thompson "was on Leave from his instructional duties to 
complete an internship program in administration as part of the curricular require^ 
ments of the School of Education at the University of California^ Berkeley ^ and 
was assigned to work in tiiis District by tiie University as part of the internship 
program," 

Coffey's attorneys argued that "Willie Thompson was given released time" 
for the 1972--73 school year "to engage in an administrative internship" at the 
District office; at no time did he leave the Districti "nor was he on leave of 
absence^ on long-^term illness or s^batical," 

The Court decided tiiat Thompson was not "reassigned to other tasks" in 
the District, but instead "was on leave for the sole purpose of continuing his 
studies," The Court went on to say tiiat during this period Thompson was a student 
at the University "and subject to the University's control," In the opinion of 
the Court, "[a]doption of petitioner's position would work effectively to eliminate 
the mutually beneficial situation of enabling college districts to have personnel 
on saUbbatical leaves and performing their sabbatical tasks within their own 
district [sic] , " 
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Returning to the question of Coffey's statue # the teaeher'e petition 
argued tiiat "Carolie Coffey began to acorue status toward permanenoy • » • in the 
Pall of the 19?2-73 school yeM." And^ her petition admitted that although she 
was "tJieoretieally a e\Jbstitute employee, the law is olear that an individual im 
a si^atituta only if toat individual is replaeing an individual who is 'absent from 
service, (eiting Edueation Code Seotion 13336), Purtherr noted Coffey*s peti- 
tion, on© "may not be a substitute or temporary employee more than two semes tere 
or quarters within any period of three consecutive years," and Coffey "began to 
serve as a siAstitute or temporary employee in 1971 and served six consecutive 
semesters in thtmrn years in that capacity." Continuing, thB plaintiff cited 
Education Code Section 13334 to the effect that an individual who is neitter sito- 
stitute, temporary, nor permanent, is a probationary employee, (Since 1972, state 
law for the purposes of cormnunity colleges designates "probationary" employees as 
"contract" amployees and "pennanent" or "tenured" employees as "regular" employees*) 

Coffey's trial court pleadings went on to say that Education Code 
Section 13337.5 "provides that employees may not be deemed to be contract 
employees , . * unless they teach more Wian 60 percent of tiie hours per week con- 
sidered a full-*time assignment for permanent employees having eompar^le duties." 
Coffey taught 80 percent in 1972^73 (averaging the fall load of 15 units with the 
spring load of 9 units for a total of 24 units or 80 percent of a full-time load 
of 30 units for both semesters ) , and her attorneys argued that she "was entitled 
that year to be returned for a second year unless she received notice on or before 
March 15th of tiiat year of her contract status and the fact that she was not to be 
raturned the following year," (citing Section 13346,20), She received no such 
notice, pointed out Coffey, "and, instead, returned the following year, but this 
time at exactly 60 percent," 

Calling attention to the Balan decision, Coffey's petition claimed that 
the District "could not derogate Carolie Coffey's rights and give her less right 
than she had earned during her Contract I year," ThiiBf continued the teacher's 
petition, Coffey "should have been a Contract II employee in the 1973-74 school 
year and would have been but for the improper reclassification" by the District. 
Concluded tiie petition for thm teachers "By Qperation of law, Carolie Coffey is 
now a tenured or regular employee . , , at 70 percent of a full-time rate," 

Turning its attention to this reasoning, the trial court said that there 
"is no dispute that the contract entered into by the respective parties called for 
Ms, Coffey to serve as a substitute teacher only." Rephrasing the argument presented 
in thm petition on behalf of the teacher, the trial court said that " [p]etltioners 
contend that, regardless of contractual intent, Ms, Coffey by virtue of Willie 
Wiompson's 'reassignment' and the work she actually perfomed, is entitled to a 
itatutory override of tiie contractual wording and obvious intent*", But, said the 
Court, "the case law cited by petitioners as supportive of their ^sition directs 
itself to situations where Boards controlling school districts were using their 
positions of dominance to prevent employees from adiieving legitimately earned 
permanent or promotional status." In this case, concluded the Court, no evidence 
of such a condition was presented. 

therefore, ruled toe Superior Court, the teacher's petition for Writ 
of Mandate against the District was denied. 

This decision is presently being appealed by the teacher and the union, 
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cmE # 9 
The Dalkey/DeglQw Caae 
March 17, 1975 

IN rai SUPERIOR COURT OF TOE STATE OF CALIFOTOI^ 
IN mD FOR THE CO^TY OF SACRWfllNTO 



FBIDERIC D, DALI^Y^ M^TTE 
M* DEGLOWr KATHRYN M. CROt'^E, 



Plaintiffs and Petitioners # 



VS. 



BOARD OF TRUSTEES, LOS RIOS COMMUNI'W 
COLIiEaE DISTRICT F GEORSE A. RICT, JR* , 
iuparintendant? BEW^ARD R. FL^AGAN/ 
Director of Personnel i CHARLES NADISR, 
Dean of Instruction i HBOTERT H. BLOSSOM, 
Associate Daan, Evening College 
Suninier Session and HERBERT H. BLOSSOM, 
Individually, 

Defendants and Respondents, 



NO. 237883 
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THE DALKEY/DEGLOW CASE 



In the spring of 1975^ a Superior Court in Sacramanto deeided a aase 
involving three Los Rios Community Collage District instruotorsi one had petitioned 
the Court for regular, full-time status i two had patitioned the Court for regular^ 
part-time status; and all three had asked for "such other and further relief as 
the Court deems proper." 

^ The case is of particular interest in that the District stipulated # and 
ttie Court agreed pursuant to the stipulation, that two of the teachers (Dalkey and 
Crowe) were indeed entitled to claesifications other than as "tei^orary," In the 
case of the third teacher (Deglow) , the District contested the claims made by the 
teacher in her petitions^ tiie Court, however, found in Deglow's favor, and the 
District has appealed tiia decision to the Court of Appeal* 

In its answer to tiie Gomplaint filed by the teachers # tiie District 
stipulated that "Plaintiff DALKEY is entitled to be classified as a part-time 
•regular" employee with an assignment of 62,2% of a full-time load," and that 
"Plaintiff CHOWE is entitled to be classified as a part-time 'regular' employee with 
an assignment of 92.2% of a full^-time load," (Though Crowe had argued for "regular 
full time" status in her complaint, she apparently agreed to the stipulation pro- 
viding for status as "part-time regular,") Therefore^ ruled the Superior Courts 
the action by these two petitioners was thereby dismissed. The two teachers are 
presently teaching In the District on the above basis. 

Turning to a consideration of the status of the third teacher in the 
case, Deglow taught mathematics in the evenings at Sacramento City College from 
the fail of 1967 through the spring of 1973. During this period of six consecutive 
years (12 consecutive semesters), she taught five hours per week each semester, 
with the eKception of the first and last semesters in question, when she taught siK 
and two hours per week, respectively. The petition on behalf of the teachers argued 
that Deglow "had completed iwDre than three consecutive years as a certificated 
employee" of the District on tte operative date (Septent^er 1, 1972) of Article 3,5 
of the Bducation Code, yet the Distriat "has failed and refused to classify'' her 
as either a contract (probationary) or regular (permanent) part-time teacher despite 
her six continuous years with the District, Further, the ptition asserted tiiat 
the "n\imbar of hours which constitute a full teaching load for a person with compar- 
able duties" as those of the plaintiff — teaching night classes— is from ten to 
jitfelve hours. Therefore, the petition to the Court expressed a "desire" for a judi- 
cial determination of the teachers' rights and duties, "and a declaration as to 
whetiier they (all three teachers) may ever acquire probationary or permanent status 
as a result of their years of service in teaching night and day or solely night 
classes and the percent, if parttime, of such status." 

The District, in its response to the petition, pointed out to the Court 
that Los Rios hires two distinct categories of teachers. The first type are those 
employed to "provide instruction in the educational program as a whole" who typically 
have no other "primary occupation" and are employed full time. These may acquire 
"contract" or "regular" status. The second type are those who are employed to 
"provide instruction in classes offered during the evening" and whose employment 
with Las Rios is "typically their secondary occupation." At no time since its forma- 
tion, commented the respondents' brief, has Los Rios granted this latter type of 
instructor "probationary," "permanent," "contract," or "regular" status. Insteadi 
they have been employed "on a semester to semester basis under contracts providing 
for employment for a term of one semester." E^^laining why this has happened, the 
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response by the attorney for the District said it "has been caused by the extreme 
complexities and vagueness of the teachers' tenure law," and the District's repre- 
sentatives "incorrectly concluded that such law was not applicable to such 
employees." Continuing, toe District's response admits that eitployees in the 
second catagory "are entitlad to acquire rights in accordance with the tenure law," 
and it Is the intent of the District "to grant those types of amployee rights." 
Nevertheless, alleged the District, it is "in disagreement with the allegations . . . 
with respect to the rights to which certain of the Petitioners and Plaintiffs are 
entitled." 

Specifically as the above pertains to Deglow, Uia response on behalf of 
the District asserted that she falls within the second category of teacheis, that 
she has instructed lecture classes only throughout the duration of her employment, 
and that the number of class hours of lecture instruction per week cited by the 
petitioner is as presented in her claim. However, said the response for the 
District, Deglow "has not during any of the semesters of her enjiloyment been employed 
to serve or served on more than two days per week, and has during each of the years 
of her employment bean employed and served less than seventy-five (75%) percent of 
the days the colleges of the District were maintained." 

Addressing the question of comparability of service, the District's brief 
mentions that at all times in the Los Rios District, a full-time assignment for 
permanent employees having cooparable duties to those of Deglow (namely, mathematics 
instructors) "has been fifteen (15) formula hours per week of instruction." 
Explaining further, the brief said thisi "A formula hour is a unit of service 
against which instructional time is measured. One (1) hour of lecture Instruction 
equals one (1) formula hour. One (1) hour of laboratory instruction equals two- 
thirds (2/3rds) of one (1) formula hour." in Deglow's case, said the District, 
she "has not during any semester or year of her employment taught community college 
classes for more than sixty (60%) percent of the hours per week considered a full- 
time assignment for permanent •mployees having comparable duties, within the meaning 
of Section 13337.5 of the Education Code." Therefore, concluded the District's 
brief, she must be classified as a "temporary" amployee. 

Directing its attention to the status of Deglow, the Superior Court ruled 
against the District and found that she was entitled to classification as "a one- 
third part-time regular etiployee, such status to be accorded for tiie academic year 
1972-73 and thereafter and to pay her the difference in salary and grant her the 
difference in benefits to which she would have been entitled for teaching in such 
classification as a one-third teaching arrangement for the academic years 1972-73 
to date. " 

As stated earlier, pursuant to stipulation of both parties, the Superior 
Court additionally dismissed the actions brought by Dalkey and Crowe. 

The Los Rios Community College District is appealing the Superior Court 
ruling m the DegjLow case. 
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CASE # 10 



The PFT/ppTTA/Walker Case 



july 28, 1975 



IN THE SUPERIOR COURT OP THE STATE OP CMiIPOWJIA 
IN AND FOR THE COtJNm OF MiMIDA 



FERMiTA FEDERATION OF TEACHERS, LOCAL 1603/ 
ABCERICAN PEDERATION OP fEACKEFS, AFIi-CIOi 
PETOLTA PART-TI^ffi TEAOffiRS ASSOCIATION i 
EDWABD A. WAIJffiH, JEFF iSBRWIN, and MARLO 
WNERO., individually and for and on behalf 
of all parsons siiidlarly situated. 



vs. 



PERMiTA CQMMUNITlf COLLEGE DISTRICT i 
GOTORNING BOARD OP TOE PERMiTA COMMUNITY 
CDUiEGE DISTRICT, 



Petitioners, ) 



) 

Respondents . ) 

) 



NO, 449204-3 
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We would like to aKpress our gratitude to the 
^ Institute of Industrial Relations ^ Uni varsity of 
California r Berkeley # for permission to reprint the 
following account of the trial court deaision in the 
PFT/PPTTA/Walker Case, which originally appeared in 
the periodical California Pi^lic mployaa Relations y 
Decen^er, 1975, No, 27, pp. 62-63, wider the title 
"Peralta Tenure, Pro Rata Pay Suit*" 

The Authors 



THE PFT/PPTTA/WALKER CASE 



A deoision on the issues of pro rata pay and tenure for temporary teaching 
employees of a coinmunity college district was handed down in July, 1975, by Judge 
Eook Sutton, Alameda County Superior Court* The suit was brought by Looal 1603 of 
thB American Federation of Teachers and by tiie Peralta Part-Time Teachers Association 
against the Peralta CCTttnunity College District and its Governing Board. 

Thm Court issued a writ of mandate ordering the District to give tenured 
status to seven instructors and probationary status or discharge hearings to five 
other instructors who testified at the hearing* But in a memorandum of intended 
decision^ Judge Sutton held that temporary employees of the District are not 
entitled to pro rata pay. 

The two teacher organisations argued on behalf of their meittoerships that 
it is a denial of equal protection for the Distrlat to pay temporary ^instructors 
substantially less than instructors with either probationary or permanent status. 
In addition, tiie org^izations argued that the Eaucatlon Code retires tiie District 
to grant tenured status to all instructors it rehires after two continuous years of 
employment, either on a full-time or part-time basis. The District argued that its 
salary policies are not a denial of equal protection, since a rational basis exists 
for the difference in pay, and it offered a different interpretation of the relevant 
Education Code sections on tenure* 

Hie teacher organiiations ' primary arguments on the issue of pro rata pay 

were: 

1. Equal pay for equal work is required by the Fourteenth Amendment to 
the O.s* Constitution. Temporary Instructors perform the same 
functions as permanent instructors, they have tiie same Tedentialsr 
they teach the same classes, and toey have the same duties* The 
District argues ttat temporary instructors have only two duties i 

to prepare classes and to teach, whereas permanent Instructors are 
required to perform those functions, and three morer to hold office 
hours, to do committee work, and to engage in other professional 
activities. However, no regulation requires the last two functions 
of any teacher* And moreover, a tenporary instruetor's time in tJie 
classroom is not worth less because he or she does not engage in 
certain professional activities. 

2, The District's claimed poverty is irrelevant in the face of the 
constitutional mandate for equal protection. Similarly, the 
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statutory authority for setting salary rates on which the District 
relias im of no ittoment, since a statute the effect of which ii con^ 
trary to toe U,S, Constitution must not be given effect. 

3* TOe menders of the petitioning organizations^ before they initiated 
aotionr esAausted the aAninietrative remediei then available to tiiem, 
A new District procedure for handling grievanoes went into effect in 
Aprils 1973, but it would be unfair to order petitioners to repeat 
the procedure* 

The District 'i arguments on the issue were? 

1* A rational basis eKists for paying temporary instructors less ^mn 
full pro rata pay* Temporary instructors have less teaching 
eKperience, may hold limited credentials, and perform fewer functions 
than perroanent inst]mctors. The latter must perform five funetionsi 
preparation^ teaching, office hours, conmittee work, and other pro- 
fessional activities, whereas the former only must perform the first 
two functions . 

2* The District's financial status is a rational basis for thm different 
rates of pay* The District needs temporary instructors in order to 
be ^le to respond quickly to changing demands in the conttnunity. 
But if the District were required to pay ter^orary instructors full 
pro rata pay, it would have to abandon many classes for lack of 
funds, and thus it would lose state funding based on student 
attendance * 

3, The District's salary policies are not in conflict with the inandate 
of the Fourteenth toendment, and they are also specifically autho- 
rised by the California Education Code Section 13S03,1, Since the 
mei^ers of the petitioning organisations have agreed to the terms 
of their employment, and have not resorted to the administrative 
remedies available to them, their claims should be barred. Not only 
this, but their claims should be barred by the three-year statute 
of limitations for claims brought upon statutes, since according 
to their own arguments tiie most recently hired of them should have 
become tenured in 1970, This action was brought in 1974* 

On the issue of tenure, tiie teachers organiEations argrued that the right 
to tenure is not based on the terms of tlie individual's employment agreement, but 
on statute. The intent of the California Legislature, as es^ressed in Section 
13346.40 of the Education Code# is that conmunity college districts should have 
stopped using tenporary instructors by Septentoer 1, 1974* Education Code Section 
13337*5 provides that full-time temporary and part*-time temporary Instructors, 
Including those employed for less than 60 percent of full time, shall become pro- 
bationary employtes after having been employed for more Uian two semesters in a 
three^year period* And Section 13335, et seq* , provides that probationary employees 
shall become tenured after two years of continuous employment as probationary 
ttnployees* The District has failed to comply with these provisions. 

The District's argument on the tenure issue was that the Legislature did 
not Intend to prevent community college districts from enploying temporary instrue*- 
tors. Section 13337*5 of the Education Code provides that oommunity college 
districts may hire and rehire instructors without giving them tenure, as long as 



they are not enplayed full time or for more ^an 60 percent of full tim for more 
ttian two BmaBBtmm witiiin a tiiree-yeir period* The District has eonpliad with this 
provision. 

Bie Co^t ruled, without as^lanation^ in its memorandmn of decision in 
favor of the District's ars^ents that a rational basis exists for paying te^orary 
instructors less than full pro rata pay. Also without being es^lioit, the Court 
apparently accepted the petitioners* eonstruction of ttie Education Code seetions 
concerning tenure. 

Relief was limited to 12 instructors who testified at tiie hearing. Seven 
of tiieee were currently employed by the District, and the other five had been termi- 
nated as temporary employees, mm Court ordered the District to give tenure to the 
first seven, since they had been employed on a part-time basis for at least the past 
three consecutive years. The Court found that the other five had been probationary 
employees upon their discharge, and they should have requested toe discharge hearing 
to which they were entitled. Thm Court ordered tiie District to rehire these five 
with probationary status, or else afford them a discharge hearing upon request. 

The parties have appealed and cross-appealed , 
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CASE # 11 



■Hie Warner Case 



June 2, 1976 



IN BOTEMOR COUET OF THE BThTE OF CM»IFOmiIA 

IN MD FOR TOE COimOT OP ORMGE 



Petitioner, 



NOMH ORMiGB COUNTO COB^OIITY 
COtJMQE DISfMCTi GOVBroilNG BO^D 
OF THE NORTH ORANQB OOUNTO 
COIMJHrT^ GOI^IQE DISTRICT^ 



Respondents 



No. 24126S 
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THE CASE 



Blaine Warner, a certificated instructor of mathematics, was employed in 
February, 1973/ by the collage district to teach seven units of mathematics 
courses / continuing to teach seven units at ^press Collage for five donsecutive 
semesters through the sj^ing of 1975. His name appeared in the 1975-^76 fall sched- 
ule to teach seven units once again ^ but upon appearing on campus September 11 ^ 
1975 (the first day of school) ^ the teacher was told that he was no longer ei^loyad 
by the District. The next day he received a letter postmarked September 11| 1975 # 
but dated September 3, 1975, stating that his name appeared in the schedule by 
mistake. 

Warner filed in Superior Court and contended in his petitions that since 
he had been employed for five semesters in tiiree consecutive years, and at a class 
hour load of 7/15 ths of a full-time load/ he had become tenured at the 7/15 ths load 
by the start of the 1975=-76 school year. He thus asked the trial court to reinstate 
him with all pay and benefits accordingly. 

In its briefs, the District contended that Warner did not have the right 
to be classified as a tenured employee, since Education Code Section 13337,5 mandated 
that he be classified as a temporary employee. The District introduced evidence 
indicating that ^'Jarner had been employed under contracts each semester which stated 
"[t]he Board of Trustees has approved your appointment as a temporary employee for 
[the applicable semester] in the class or classes shown belowi * * *" and listed the 
conditions under which employment would be terminated. 

The District further argued that Warner had not achieved tenure status 
because ha had not mat the 60 percent requirement of Section 13337.5, Since he had 
always taught for less than 60 percQnt of a full-^time load, he was a temporary 
employee and ineligible for tenure. This reasoning hinged upon an interpretation 
of the last paragraph of Section 13337.5 that it "stands by itself as clearly 
independent and bars Petitioner's claim for tenure status due to his service of 60% 
or less of a full load," whereas Warner argued that the paragraph is conditional 
upon the prior provisions of the section, 

Although Warner's brief cited the Ferner case in which the last paragraph 
of 13337,5 is not seen to stand alone, the District in the T^arner case argued that 
in Ferner that point was dictum, i*e-, not necessary to the determination of the 
issue in question. In Childers V£, Chllders (1946) 74 cal. App, 2d 56, 168 Pac* 2d 
218 (noted the brief for the District in the Warn er case), the Court found that 
" [elxpression of dictum is not binding on a court inferior to that which rendered 
the decision.'* The District also argued that the facts in the Ferner case were 
different from those at issue in Warner and thus should not be followed. 

Finally, the District argued that the "Ferner interpretation of Section 
13337.5 is plainly wrong and should not be followed and that should tile Court in 
Warner disagree with this position, the rule of stare decisis does not necessarily 
require that the Ferner opinion be followed, that "the courts will ordinarily 
follow precedents when the same points arise in subsequent litigation, although they, 
will not gegsisj in an absurdity or perpetuate a manifest e r rgr « " (Here , the 
District cited Chllders and added the emphasis immediately above.) Continuing, the 
District simply stated that "with all due respect to tiie appellate court, it is 
respectfully submitted that the discussion in Ferner pertaining to Section 13337.5 
is manifestly wrong and its error should not be perpetuated." The position put 
forth by the District was that the prepositional phrase, which introduces the last 
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paragraph of Section 13337*5, namaly "Notwithstanding any other proviiion to the 
eontrary , , weans that the last paragraph doei not apply to the prior tiiree 
pwagraphs/ but IniteM itancli alone and was meant by the Legislat^e to give 
coBttnunity collega distriets fleicibility in hiring. 

The Superior Court in the Warner case deoided in favor of the Dlatriot 
and orderad tiiat thm District was to regover its ooets reiulting from the suit* 
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In Suparior Coiirta: No DeGiaione as of June 30 # 1976 



Case # 12 The toderson Case 

Case # 13 The CWHawklns Case 

Caee # 14 Thm CovinQ Case 

Case # 15 The Ferrls/PTIA/I^CFT Case 

Case # 16 Thm Marsh Case 
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LEVEL D 



The five oases described in this section are substantially 
different from the eleven cases described previously in that no decisions 
have yet been rendered in any of the five as of the time this report was 
written. 

Indeed^ each of the five is at a different point of evolution 
along the road leading to a deeision at Superior Courts and each of the 
five is moving at a different rate of progress along that path* In 
three of the five cases ( Anderson , Covino , and Mar eh) t pleadings by both 
the petitioning teachers and tiie responding districts have been filed. 
In the two remaining cases ( CTA/Hawkins and Ferris/^TIA/LRCFT ) t only 
the petitioning teachers and organizations have filed. Also, the two 
latter cases are class action suits which^ by their nature, progress 
more slowly in the initial stages* 

'fihe "reporting out" of this category of cases / namely those 
where no decision has yet been rendered, necessitates a treatment con-^ 
sider^ly different from the manner in; which court decisions (at any 
level) are described. 

Therefore, this section of the report is in two distinct 
parts. First, tiiere is a general description of tJie case as argued by 
the petitioners (in all five cases) and by the respondents (in three of 
the five cases) . This first part is intended to present an overview of 
each case as seen by tiie litigants on both sides , The second part of 
this section focuses more closely on the reasoning supporting the posi^ 
tions espoused by petitioners and respondents. Interpretation of 
Eduoation Code sections most often are at tiie heart of tiie disputes, 
so the full texts of the Education Code sections are reproduced, 
followed by a synopsis of each of tiie litigants' arguments over how 
the Code section in question should be interpreted to fit the 
particular fact situation of each case. In addition, the litigants' 
arguments have been grouped in this second part according to state 
and constitutional questions raised and other court cases cited as 
preaedent , 
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UEmL Di Part 1 



Overview of the Cases 
as Seen by 
Petitioners and Respondentf 
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CASE ^ 12 
The Anderson Case 
No DGCision as of Jiina 30 , 1976 

IN THE SUPERIOR COURT OF OTE STkTE OF CALIFORNIA 
IN MD FOR Tm COUNTS OF MONTEREY 



) 

THOM^ h. ANDEHSON, MIITA C, ARWSLLANO- ) 
FOHLHAmER, DAVID G, Ommm, nmC^ CASSELL,. ) 
IQ^THX^EN DEVLIN^ LINDA DUraB , WILLim L, ) 
HOBBS, GUtlKEL E* JEPSON, EDITH V, JOHMSEN^ ) 
JERRY MAILMAN^ MARIiBNB MAR'TIlJ^ BMhW ) 
lOORl, THOMAS B. PEIilKM, LAVETOB B, RAG^^ ) 
PETER J. ROBINSON and ANDREA SPARK, ) 

) 

Petitioners p ) 

) Mo. 72216 

vm . ) 

) 

JEAN THOMAB^ LILYAK ELDffiD, SMITH, ) 

roSSEL HMSEN, LEWIS FEMON^ HIMERS OF THE ) 
GOVEra^ING BOhBD OF TOE MON^REY PENINSULA ) 
COfmUKITY COLLEGE DISTRICr OP MONTEffiY COUKTY^ ) 

) 

Respondents. ) 

_ _ _ _ _ ) 
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THE ANDERSON CASE 



the PetitlQneyi ' Case 

This patition, filed by sixteen certificated err^loyees, seeks to obtain 
reciaisif ication of the petitioners from "temporary" to "contraGt" Or "regular'^ 
employees and to require the District to compensate thein aocordingly* 

_^ It is an anachronism, argue the petitioners, to refer to the petitioners 

ae ''temporary, " since soma of m&m have been employed by the District prior to 1970 
and om haa been employed by the Diatriot since 1965, They have aontinually been 
employed by the District over this SKtended period of time and cannot be elassifiad 
as "temporary" employees. 

The District has maintained and offered classes not only in regular day 
college^ but also in tha evening prograin and in tha comniunity education program, 
which includes classes at Fort Ord under arrangements with the United States 
gofvemment. The petitioners have taught classes in one or more of these various 
programs, including the day prograin, 

Patitionera are of the opinion that the classes taught by Uie petitioners 
whether offered in the day program or any other program^ bear the same course 
nuntoer/ the same course description ^ entitle the student to the same crtdit^ and 
require the same preparation and presentation by the instruetor. The District 
advertises that theaa olaases given in the evening and coimnunity eduQation programs 
are tha same as those in the day program. These classes, regardlass of the program 
are reported in the same fashion to the State of California ^ and tiiey are treated 
the same in the District catalogue* Furthermore ^ ttere are full-timi regular and 
contract teachers who teach, in these various programs interchangeably. Petitioners 
believe that they should be treated in the same fashion as those regular full-time 
en^loyaes who are teaching the same classes ? and to do otherwise vtfould create an 
invidious discrimination proscribad by our federal and state Constitutions* 

Over the years ^ say the petitioners, the District has aj^anded the nuntoer 
of "tanporary" employees to ataff the various classes offered by the College while 
keeping the "pannanent" faculty at almost a constant level* During this period, 
the District has establiihed two different salary schadulai ^ one for the regular 
or oontraot employees and another for t^e "temporary" eitiployees. The latter 
schadula is referred to as the "hourly schedule," This schedule provides compensa- 
tion of approKimataly 50 percent of the salary provided for in the regular salary 
for the same work* Thus# there has been a tremendoua growth in the eDnployment of 
"teitporary" employeas* The District has used these "tan^orary" employees to sub-' 
sidiza tha aducational progr^ by paying them si^stantially less salary than other 
inetructcra similarly situated^ avan though their duties are essentially the sOTie, 

The District has sought to. justify thm diffarenee in coit^nsation on a 
ground tliat ten^orary employees are not raquired to perform all of tha duties that 
a regular classroom teacher must perform. T'he District vill contend, say the 
patltioners^ that temporary employees do not serve on college conmiittees and partic* 
ipata in other outside classrooni activities enpected of contract and regular 
enqployeas* Many of Uie temporary arnployees^ allege tha teachers # do, in facti 
parti oipata in cottanittea work and perform as much^ if not more, service to the 
Collage In ttis and related areas. The primary function of a teacher is to prepare 
for md teach students in elassroonip and tha aMunt of time devoted to ir^eting 
mth students muat ba the Bmrn, o^ao/ise tJie quality of the instruction in toe 



-52^ 



56 



'Various programs would significantly differ. The Distjrict will dany any qualitativa 
differanae, asserts the petition for the teachers. There ie no justification for 
the subetantial variation in compensation of approximately 50 percent, in the viiw 
of the petitioners. 

Some of the petitioners have actually bean classified in the past as 
pemninent employees , says the docunient, but during the 1972-73 school year^ the 
administration unilaterally revoked their permanent classification and subeaquently 
reolasaifled these employees as "temporary.** This action was clearly a denial of 
tenure^ assert the petitioners--a denial of the petitioners' right to due prooeas 
of law since there was no hearing or other proceeding to consider the factual and 
legal basis for this action^ and this action must be set aside. 

The petition contains information about the percentage of full-time service 
rendered by each of the petitioners since 1972 in any of the progran^ of the 
Distriot and the percentage of full-time service based on the full-time teaching 
load poliey which is die basis for dettrmining part-^time assignmenti. Next, it 
determines the salary which each of the petitioners would have received as a contract 
or regular employee and then computes the percentage that the actual service 
rendered bears to full-time employment. The difference between what the petitioners 
received as compensation and what they believe they should have received is included. 
Petitioners seek back salary, adjustrnents for retirement benefits^ and such other 
relief as will give them the benefits of contract or regular status • 

Ihe Respondents' Case 

Respondents allege that petitioner Anderson is not an employee of respon** 
dent Dietrict^ having voluntarily terminated hii employment in September * 1975, 
During the course of his employment, he was employed^ served^ and compensated as a 
temporary certificated employee pursuant to Education Code Sections 13329 and 
13337.5. All other petitioners at all times have been employed and continue to be 
employed as temporary certificated ennployeea pursuant to the temporary employmant 
classification authoriEed. or mandated by Sections 13337.5, 13329, and 13328*5. 

All petitioners at the time of employment were hired on the basis of 
single semester oral contracts to perform classroom teaching services for the pur^ 
poses stated in the above statutes* All petitioners have voluntarily agreed to be 
hired and paid as temporary teachers and have accepted temporary contracts for their 
services. All petitioners were apprised and aware of the temporary nature of their 
employment and their compensation at hourly rates for classroom Instructors, The 
contracts varied in terms of hours per ^eek, depending upon the nature of the 
particular classes taught during the respective semesters* Petitioners are barred 
by reason of their own conduct in consenting to, and serving under, contracts from ^^^^ 
validly asserting claims against respondent District with respect to contract or 
regular status and salary based on such status, including retroactive salary* 

Further, all petitioners have waived any right to tenure and salary con* 
siderations in that they have requested the assignments in which they serve* In 
addition^ no petitioner has served sufficient periods of time to warrant contract 
Qr^ regular statue in respondent Distriot* petitioners are neither required nor do 
they perform services similar in scope, hours ^ and responsibility to contract and 
regular certificated enroloyees. Petitioners are employed under different employ- 
ment proctdures and generally for different purposes. 

Furthermore, petitioners are paid uniforinly, based on like training imd 
ax^jeritnce for classroom teaching services only^ and are compensated according to 
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a salary eeheduie applicabla to all hourly employees, including contract and regulaj? 
employets who perforin Glaseroom teaching services over and beyond their rtgular 
full-time asaignnieiits * Said hourly salary schedule provides pro rata compeniation 
to petitianera in proportion to the full-time assignment of contract and regular 
certificated employees. 

Respondent wishes the Court to deny petitioners* writ. 
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CASE #13 
The CTA/Hawklns Case 
No Dacisiori as of June 30, 1976 



IN THE SUPERIOR COURT OF THE STATE OP CALIFORNIA 
IN AND FOR THE COUNTY OF LOS ANGELES 



) 

CALIFORNIA TEACHERS ASSOCIATION and ) 
THOMAS HAWKINS, JR, ^ individually ) 
and on behalf of all other persons ) 
ilmilMly aituatad, ) 

) 

Petitioners , ) 
) 

vs. ) No, CA 000307 

) 

RIO HONDO COMMUNITY COLLEGE DISTRICT | ) CLASS ACTION 

RIO HONDO CO&#IUNITY COLLEGE DISTRICT BOAM) ) 
OF TRUSTEESi J. SPUHGEON FINNEY, President, ) 
Rio Hondo Coimnunity College District Board ) 
Of Trustaea; CAM^OS RODRIGUEZ, CLIPFOro ) 
DOBSON, WIUiIAM M, LASSLEBEN/ JR., and ) 
MMILEE MOHaAN, Trustees, Rio Hondo ) 
Conffnunity College District; and WALraR GARCIA, ) 
Suparintandent , Rio Hondo Coimnunity Collega ) 
Distriat and Prasident, Rio Hondo Conimunity ) 
Collage, ) 

) 

Respondants * ) 

_____ [ J 



THE CTA/HWKINS CASE 



fhe Petitioners' Case 

The petition statee Hawking has been classifitd ai a temporairy employee 
since Septetriber^ 1967. He purportedly has been fired from his job at the end of 
each aaademic iemeatar since 1967/ and has been rehired at the beginning of eaah 
aeademio semester since 1967* Tha firings bore no relation to his ability as a 
teacher, Hawkins has appropriate credentials and teaches courses of accepted impor* 
tance interchange^ly with contract and regular teachers , Class members possess 
also proper credentials and teach courses of accepted importance. No class menJaer 
was hired to fill vacanciea oreated by absenaes for leaves or for lang^term illnesses. 

Over the years ^ the District has eKpanded the number of temporary teachers 
while keeping the permanent faculty at almost a constant level* According to Uie 
patition^ there are almost SO percent irore temporary employees than contract and 
regular employees oonybined* The petitioner contends that the employment of Hawkins 
and merrd^ers of the class as temporary empl^ees was not* and is not^ based on pro* 
visions in Education Code Sections 13337,5^ 13337, or 13337,3. 

It is their opinion they should be properly classified as contract or 
regular employees* Moreover, the classification of class mert^era as temporary 
employees is arbitrary and capricious, since they perform Uie same work and have 
the same responsibilities as contract and regular employees* Furtheraore, tiie 
District has had ample opportunity to determine whetter class meiriaers have perfojfmed 
their duties efficiently and well* Most elass mendDers^ if not all, have been eval* 
uated and have been found to be competent^ effective * and efficient teachers. Also# 
argue the petitioners, the District's classification as temporary employees was 
and is designed to circutrtvent the teniire laws while violating the equal protection 
clause of the Fourteenth Amendment of the U.S. Conatitution* as well as Uie equal 
protection clause of Article I, Section 7^ of thm California Constitution. In 
addition, according to the petition, they are entitled to pro rata salary. 

The petitJ/mers ask the Court to issue an Alternate ^joit of Mandate, 
directing the District to classify them as contract or regular employaes, depending 
on their length of service i awarding up to four years* back pay equal to the differ* 
ence between their salaries as temporary employees and the aalaries to which they 
are entitled as contract or regular employees (this will amount to approximately 
$3^000, 000.00 for the class); or to show cause why they should not be directed to 
do so. 

The Respondents' Case 

(As of June 30 ^ 1976, attorneys for the District had not yet filed 
responses in this case.) 
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CASE # 14 
The CQvino Case 
No Decision as of June 30^ 1975 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
^ IN AND FOR OTE COUNTS' OF CONTRA COSTA 



mmim a, covim, 



vs. 



Petitioner, 



GOVfraiNG BOAjro OF THE COmm COSTA 
COI#nJNITy COUBGE DISTRICT OF CONTRA 
COSTA COUNTY CALIFOHMIA? a body corporate 
and polltiei arid DOES I through V, 

Respondents , 



No. 16409? 
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THE COVINO CASE 



The Petitioner's Case 

Petitioner was hired by the Distridt to teach in the English Department 
of Di^lo Valley Collega as a full-time temporary teacher for the period 
Septeiitoer 2, 1975, through June 11, 1976^ for the purpose of filling the position 
of a teacher on sabbatical leave. Prior to his employmQnt/ he was advised by letter 
from the College of the District's regulation prohibiting additional employment 
under Education Code Section 13337,5. The petitioner, therefore ^ was made aware 
of the policy of refusing to rehire for a subsequent year any and all fall^time 
temporary teachers hired for the purpose of replacing permanent teachers on oabbat-^ 
ical leave* Also, it seems according to the petitioner that the District^ from its 
interpretation of the law^ hires each year con^letely nw teachers to fill sabbatical 
positions and replaces all tempoirary teachers each consecutive year, . ^ 

On April 7, 1976, the petitioner notified the District he wished to be 
considered for an additinnal year of employment. He believes there are sabbatical 
replaceinent openings within the English Departinent of Diablo Valley College. On 
April 29, the District advised thsy would not reemploy jfor the next year those who 
have been full-time temporary instructors pursuant to the policy mentioned above. 

It is the belief of the petitioner that he is well qualified for the open 
positions and is being precluded from accepting or being offered that employment 
solely by reason of the legal opinion of the District that by hiring him ha will 
obtain status as a probationary teacher. In addition, the petitioner has offered 
to waive any and all rights to probationary or permanent status and any and all 
probationary and tenure rights in consideration of an additional year of employment. 

The petitioner wishes the Court to issue a writ commanding respondents to 
consider him for employment for the school year 1976-77 as a full-time/ ten^rary 
employee along with all other applicants for any vacancy eKisting within petitioner 'a 
certificate and abilities; and commanding respondents to accept petitic?ner 's waiver 
of any and all probationary and tenure rights which would accrue m a result of his 
employment for a second year as a temporary employee. 

•^e Respondents' Case 

The District admits they have a policy of refusing to rehire for a sub- 
sequent year all full-time temporary teachers hired for the purpose of replacing 
permanent teachers on sabbatical leave. They further admit that the petitioner is 
well qualified and would be acceptable for temporary positions in the English 
Department for the 1976-77 school year as a sabbatical replaoement but for the 
District's inability to further hire petitioner as a temporary employee. The 
reason for this refusal is that the respondent cannot lawfully employ petitioner as 
a temporary employee for more than two semesters or quarters within any period of 
three consecutive years (Education Code Section 13337.5); and that if petitioner 
was hired for an additional year, it would be required to hire him as a seconds- 
year Gontraet (probationary) employee (Education Code Sections 13336 and 13345*10)* 
In addition^ the waiver of any tenure rights is axpreesly prohibited by statuta. 
For the reasons stated ^ respondent asks the Court to deny the petition, and enter 
its declaratory judgment that respondent may not lawfully employ petitioner as a 
temporary teacher for the 1976-77 school year. 
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CASE if 15 
The Ferris/PTiA/LRCfT Case 



No Decision as of June 30^ 1976 



IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COTJNTY OF SACRAMENTO 



PETER P. FERRIS, GERALD ALLATO, PAULA ARONSON, ROBIN AURELIUS, 
HMNAH BIBBRSTEIN, MAMERY BROOKS, MARIA DELGADO CAra^BELL, 
KATHY K* OiAYTON, CARL E. COLEMM, ROBERT J* DOWNEY, CARLA R, 
FIELD ^ ROGER FRYEE, DOUGLAS F. GARDNER, MALCOLM F. GIBLIN^ 
LARKIl GILDERSLEEVB, JAMES T, GREEN, DENNIS J. HOCK, J. OGDBN 

nQTFMm, m*, \u b^dley holmis, wiijliam iiJ howarth, 

CHRISTraE! HUNTER, PAUL KINGSBURY, WULF H, ^ffiYER, MARY W, 
SAMAMQ, SUZANNE A. STERNS, VICTOR L, WAIP, MARY WEDDLEf 
E, ALLAN WILLBV, HAROLD S. WYLIE, at al * as individuais i and 
on behalf of all others eimilarly situated i and PART-TIME 
INSTRUCTORS ASSN* , SACTO. AREA? and LOS RIDS COLLEGE 
FEDERATION OF TEACHERS, LOCAL 2279, AMBR. FED, OF TEACHERS, 

Petitioners, 

vs * 

LOS RIOS COMMUNITY COLLEGE DISTRICT i TOM DU HAIN, ROBERT 
LYNCH, GRACE OHLSON, DUANS R, ASTON, BASIL CLARK, GEORGE S. 
STEWART, and MAMC SULLIVAN, members of the Governing Board, 
and E* J. KEEMA, Interim Chanc, EARL KLAPSTEIN, Chand , --Elect , 
BERNARD R, FLMAGAN, Asst. Supt*i CHARLES NADLER, Daan of 
Initr*, HERBERT H, BLOSSOM, Assoc, Dean of Evening Collage^ and 
DAVID B* PROBBRT, Asst, Dean of Evening College, Sac to* City 
Collegai OWEN S, STEWAOT, Dean of Inatr*, C, RUSSELL WARDEN, 
Asaoo* Dean of Evening College and ELIZABETH ANN STEWART, 
Aast, Dean of E^rening College, American River College i 
CHAKLES G* SYNOLD, Dean of Instructional Services, MBEHT A. 
WYMAN, Assoc* Daan of Instructional Services and ELAINE J. 
JfflES, Interim Daan of Evening College of Coaumnes River 
College, 

Respondents , 
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THE FERRIS/Ptlft/LRCFT CASE 



The PetitidnQyg ' Case 

This is a class action suit brought by twenty-nine part-time initructori 
on their behalf, individually^ and as menibers of a class of part-time instructors/ 
and by their voluntary organigations, acting on behalf of its members and other 
members of tha class. There are approKlniately eeven hundred teachers in the class. 
Petitioners are seeking a Writ of Mandate directing the District to olMaiCy class 
members as contract or regular employees acoording to the length of their service, 
to compensate part-time instructors of the same salary schedule in proportion to 
the amount of time actually served, and to accord part-time instructors their 
rights of due process in matters of reemployment, notice, and hearing? as mandated 
by the appropriate sections of the Education Code, 

Class members are part-time teachers who have been wrongly classified 
either as "long-term temporary employees'' or as "continuing first-year contract 
employees,'* Most class members have been so classified for more than a year, and 
some for as long as seventeen years • 

It is the policy in the Los Rios District to hire part-time teachers a 
semester at a time* Their contracts state that they are temporary employeea. The 
teachers are given the choice of accepting such designation or not working* 

Class members have appropriate academic credentials. They have bean 
evaluated and found to be conipetent, and there is no question about their ability 
to perform in the classroom. They teach regularly enrolled students in courses of 
accepted importanae interchangeably with contract and regular employees. These 
courses have the same course nurrtper and course description as tihose taught by con^ 
tract or regular teachers, entitle students to the same course credit^ and require 
the same preparation and presentation by the instructor. 

During the past six years, Dos Rios has expanded the number of part-time 
instructors to teach various courses offered by the District/ while keeping the 
full-tlffle faculty at an almost constant level* There are now more part*-tiine 
teachers than there are full-time teaohars. 

Because class members are clMsified as temporary or continuing first-year 
contract, they have not been accorded the rights of seconds-year contract or perma- 
nant instructors. These include the right to a pro rata salary and the right to 
due process in grievances and in matters of notice and hearing in the event of 
termination . Class mentoers are paid a percentage of the pro rata salary ? which 
diminishes the longer they stay with the District because part-timers are not given 
step increases for years of service, while the fall-time instructors are* 

The Hespondenta' Case 

(As of June 30^ 1976, attorneys for the District had not yet filed 
rgsponees in tiiis case,) 
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CASE # 16 
* The Harsh Case 

No Decision as of June 30, 1976 

IN THE SUPERIOR COURT OF THE STME OP ChLimmXh 
m AND FOR THE COUNTY OF NAPA 



JOHN MARSH, l^BRRENCE Ltm, LEWIS J* GARRETT, 
JEFFREY J. HESSEmiYBR, DALE JOHNSON, THOMAS W. LEDDY, 
NMCY MANAHAN, JOEL R, MILLS , JR., DOUGLAS MURRAY, 
FELICIA G, SHINNAMON, and SHARON TATl, 



PetitioneK'a^ 



vs. 



TOOMAS B. TU^ULL, THOMAS SALS^N, PHILIP A. 
CHAMPLIN, JOAN idlNGST, ROZ POTTER, Wl 11.1 AM A. 
ROBERTSON, and EMERY J- CURTICE, ^ffiMBERS OF THE 
GOVBK^ING BOARD OF THE NAPA COMMUNITY COLLEGE 
DISTRICT OF NAPA COUNTY, 



Re Bpondents , 



No, 35191 
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THE mmn ckbe 



T he Petitioners / CasQ 
« 

This petition, filed by ©leven cfirtified employeii of the District, seeks 
to obtain reclasaification of the petitioners from ■^temporary" to ^'contract" or 
"regular" amployees^ and to require the District to compensate them accordingly. 

Even though the petition«s are a^Jsigned to the same inatruGtional program 
and render the same teaching services p asserts the petition^ they are not given 
the proper classif idation required by law md, as a results are treated differently 
with regard to dompensatlon, fring_^ benefits r scheduling, and other jnatters. This 
inequality of treatment cannot be 'justified legally or factually. 

The present oituation has arisen because the District has mistakenly 
interpreted the Education Code to permit employment of an unlimited nuir^er of 
Instructors as temporary employees so long r they teach 60 percent or leas of a 
fall--time load (Education Code Section 13337,5), The utilisation of part-^time 
teinpora^ry employ%a^ has several important advantages to the College, The most 
important is that the College claims tile tfiaohers can be paid substantially less 
for the same service* At Napa College, compensation of part-^time employees is 
based on a single hourly rate and amounts to between 25 percent and 50 percent of 
the Salary paid full-time, contract^ or regular employees. The othe^ important 
advantage of the temporary classification is that employees so classified have 
little status* They may be teTOinatcd without a hearing. This means that the 
Collage admnistratian has greater control over these employees and may govern 
with lass participation from the faculty* 

Both of thase advantages have caused Napa College and most other 
domrnunity colleges in the State of Caiifornla to refrain from employing new employees 

regular or contract employees and to fill new positions almost eKaluaivaly with 
part-time temporary employees * 

In the petition , the teachers present the percentage of full'-time service 
rendered by each of the petitioners since 1973 in any of the programs of the 
District. They determine the percentage of full»time service based on the full- 
time teaching load policy, which tiie teachers contend should be the basis for 
determining part-time assignments. They th^n determine the salary which each of the 
petitioners would h^ve received as a contract or regulM' employee and compute the 
percentage that the actual service rendered bears to full-^time employfflent. They 
also determine thm difference between what the petitioners received as compensation 
and what they believe the teachers should have reoeived* 

Petitionerg aeek back salary, adjustments for retirement benefits, and 
such orher relief as will give them the benefits of contraGt or regular status/ 

The Res pondents' Case 

One of the petitioners, Douglas Murray^ is not an employee of the 
District and is not on leave* m.en he was an employee, ha served and wslb compen- 
sated as a temporary certificated employee* 

All of the petitioners voluntarily agreed to be hired and paid as tempo- 
rary teachers and accepted temporary, written contracts for services. All of the 
petitioners, assert tte respondents, were apprised and aware of the tamporary 



EKLC 



-62- 

66 



nature of their employment and their compansation at hourly rates for elassroom 
instruction. The contracts varied according to the particular circumstahces of 
employment in each caae. 

Respondents argue that the petitioners are '*es topped" by reason of their 
ovm conduct in consenting to, and serving under i each of the contracts from validly 
asserting olaims against tjie District with respect to contract or regular atatua 
and salary based on such status^ including retroactive salary* Further^ say tha 
respondents/ all of the petitioners have waived any right to tenure and salary con-* 
siderations in that they have requested the assignments in which they serve, And^ 
none uf the petitioners have served sufficient periods of time to warrant contract 
or regular status. 

israither are the petitioners required to perform services similar in scope ^ 
hours ^ and responsibility to contract and regular employees in the District, 
Different employment procedures and different purposes are involved. 

according to respondents- arguments r the teachers are paid aniformly 
based on like training and eKperience for classroom teaching services only, and are 
eompensated as per a salary schedule applicable to all hourly employees* including 
contract and regular employees who perforin services over and beyond their regulat 
full-time assignments. This hourly salary schedule provides pro rata compensation 
to the petitioners in proportion to the full-time assignment of contract and 
regular employees. 

Additionally^ raspondents argue that if the petitioners are successful in 
their action against the District^ the ruling will affect large number^ off other 
part-time employees, establishing permanency, bumping rights^ and forcing the 
District to pay employees even when a class has been canceled for lack of the 
minimum nuitoer of students , 

Further, if the petitioners were to win the casei this would place an 
intoleralDle financial burden on the District for the claimed past due wages alone. 
As the respondents assert, the petitioners "well know that respondent aistrict is 
limited by statute and by the Governor's 'cap' as to the amount of revenue it can 
raised' And, the past due and prospective amounte requested by the petitioners 
would be increased as other part-time employees filed their elaims. 

The petitioners have at all times been employed and continue to be 
amployed as temporary certificated employees pursuant to the temporary employment 
classificanions authorised or mandated by Education Code Sections 1333? *5, 13339/ 
13320.5, and other applicable sections. 

Therefore, the respondeRts urge the Court to deny the relief gought by 
the petitioners, enter a jud^ent in favor of respondents, award respondents the 
costs of suit, and award reipondents such other relief as it deems proper'* 
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LEVEL Ds Part 2 



Reaspning Si^pporting Uie Poaitiona Espousad by 
Patitlonera and Respondente^ Caee by Caoa 
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Ediicatlon Code Seotlon 13328,5 



HotmM&tmdlng SttMon 133li, cl pKobatiomAy zmployt^ mptoytd by a aomunMy 
coMtgt dUtU.^ OK a aommittf aolte,gt mointacnerf by a ant^^erf on. Itlgk 6ahooZ 
dlA^UoX 1^0^ in any ^ahooZ yeoA coruLitLyig oi tivo ^moAteJU o/t thAti qumtiiM, haj^ 

cahoot ytoA. 

* * * 

HESPONDEOTS , 

Anderson ^ Respondents argue that ten of the sixteen pititloners fail to itate a 
aause of action for regular status^ inasmuch as tiie^ allege service of not more 
than 75 peraent of the hours per week eonsidarad a fuLl--time asilgnment in any 
two consectitive years (sea Section 13328,5) , Thus, service of more than 75 per- 
cent of the hours per week considerecl a full-tinie assignment is required to 
achieve oontract (probationary) stat\3S in any siftgle year* Two years of such 
strv^ice are required to achieve regular (permanent) status (see Sections 133 46* 25 * 
13345^10, and 13346*20) . These sections, when considered with Section 13328, 5^ 
require service of more than 75 percent of the hours per week of a full load 
aisignment for the academic yew* None of the petitioners named In the spacific 
causes of action allege service more than 75 percent of the hours of a full-time 
assigranent in any two consecutive years* Aoccrdingly, they have failed to achieve 
any regular status, and their petition in that respect is groundless. In Vittal 
Long Beach Unified Sohoo l Diitrict (1970) ^ the court held tfiat a teacher ina 
coTOnunity college must serve more than 75 percent of the hours of a full-time 
assignment for a school year to achieve credit toward. permanent status* The 
California Supreme Court in Balen v> Peralta held that complete school years for 
probationary purposes must be based on service of more than 75 percent of the 
hours in a school year in a comDiunity college. If it is argued by petitioners 
that the Attorney General has ruled that Section 13328,5 is no longer effective 
as concluded in his opinion , respondents can represent in good faith that ^the 
attorney General is reconsidering ttis opinion at the request of state school 
authorities. Therefore, that opinion should not be considered detarminative at 
this time. Section 13328*5 clearly mandates that the named petitioners cannot 
gualify for contract or regular status beoauie of tiieir admitted asrvice of less 
than the number of hours required for contract (and eventually regular) olassiiji* 
cation. Petitioners are correctly classified as temporary amployees. Accordingly^ 
their petition for contract or regular status and back pay based on such status 
is meritlese* 

Co vino ? Not used* 

Marsh s Respondents argue, in essence ^ as in An ders on above* 



Education Code Section 13336 

Exaept u pKouidtd In Saatio^ 1333U5 md 1 3337,5, gov2AyUng bcaJtd^ oi hchooZ 

JiM^LUAlfwt ae/iMUa^on qmMUojatloM, to iWL po^iMoyy^ oi ^e^guZcuity mptoytd 
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A^teA Septmb^/l 1 any .htkool yiLVt, .die govoAnlng booAd oi GLmj soliool 
dutnioX may mpZoy, thu ^mUyidiA oi tlxz school ie.aA, Iyi bubhUMit€ Ata.tm 
any otkmoUt quGZLilzd pm&on tAjho aoutnt^ €o be mplo^^d In a posl^Qn ion. 
tafuch no KggiLlm mploym Is dvalt^bZi, incMdUng poMom /teMn^id ion. 4£^v^ee 
anim tht S^e itmhm^ ' RoZlKmant Sy^tm. ImbllUy to atquJAt tkz stAviau 
oi a. quatLi4.td K^ulaA mployu ^hoM hz dmoUtAaZQ.d to i/ie ^ouUm ioLcMovi oi tkt 
CmffiU^lon ^oA Tmahtn PAtpa/iatLon and LLambing, 

Any p2Mon mploijQ.d ion. om tomploXt sdwol yeoA as a tmponoAij mploy^t shaM, 
l£ A^mplayzd tht iolloiM.ng ^ahool ytoA In ol position nQjCiiuMng ai2AMilQ.cM.on 
^a^LLilaatlom ^ be. clM^lil^d by tka goue^aUag boaAd as a pKobcULoyicULy mp&oytt 
md <k p/Leui&u4 yzoA'^ mploLjmtyit m a tmpoAaAy mployi2.t shaZZ fae deemed owe 
y^oAU mpZuijmmt aa a pKobatlona/Ly mptoyge ion pmpc6t4 o£ aaqul^ng pQAmme.nt 

^ * * 

Anders on I Not used^ 

Covdno* ReBponderits argiie that under Education Code Section 13336, having 
' emplo/ed petitioner for one full year as a temporary employee, the respondant 
v?ould be required to classify the petitioner as a probationary (oontract) amployee 
if he was rehired, with probatioiiary credit for the previous year of temporary 
employiiBnt (note Saction 13345.10) , A second-year contract employae oan be 
terminated only for cause, if he deniands a hearing (Sections 13346,25 and- 
13346,32), The waiver of any tenure rights under Chapter 2 of DivislDn 10 of 
the EdticatlDn Code (Seatlons 13186,5 to 13575,7, inclusive) is aKpressly pro- 
hibited by statute: "EKcept as provided in. Section's ^r^iOb and 13448^ any contract 
or agreement, express or implied, made by any employee to t^aive tiie benafiti of 
this ehapter or any part thereof is null and void" (note Section 13338 il) t 

Marshj Not used* 



Mucatlon Code Seetion 'l3337 .3 

NofyxUluiandLng iko. pAovlslom oi SaoMom 13336 md 13337, tht govQAning 
tooAd oi a hckool dUtALoJ: may mpZoy u a tmahtA^ ion a aompie^te ^okool yooA 
bat not £e64 than om smutm duJUng a 6ahooZ ytm UKiled^ tht datg oi nrndeAj^ng 
ibut paid 4eAvlaz beg^w duAing tht 6gcond 6ztnute.n md p/UoA to hia/tah l5th^ my 
pzA40n holding appAopnXate. tm^tiiiaatLon dommtnt6, and may aJtM^liy mo^h poA^on 
06 a tmpow/iy mploym. The mploymtnt 4acft peA40M 4ka£Z be fawed upon tht 
Heect £oA addLUonal awUiltatpd mpZoy^u du/Ung a poL^ciJLlcUL hmutojt on. ytm 
bgQMSt a Q^wU^aatzd gmployzt koh btm g^cuvted ieaue ^oA a ^mutoA on yeo^, oa 
^ iKpiALmU^f^ loitis-tmn and sliaU be tmtt^d, M nmbo/t oi ptmom 60 

mployid, to that nmd, aa datmrrUntd by tkg qovQ.%ning boan.d. 

kny pQAAon mpioyid ioA ong Q.cmp&itz school yaoA cu a tmponoAy mploym ^hhaUp 
•ii Agmp&oytd ^^oA tht ^olZomng 6ckool ytoA in a vamrU po^Ation Atq^Jung aoA^il^ 
cation qiLatiiiaatlom , 6e olcusiiitd by tht gov^ning boa/id a pnabatXoncA.y 
mpZoym and tht pnauious ytoA^'s mpZoymt}%t m a ttmoAony mploytt hhaXl bt dtmtd 
ant yuAU mpZoymmt iU a pAobaMonaAy mpZoym ion pmpo^u oi a^aqiuOUns ^Mmantnt 
6tatiji4. . , 
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PoK puApo6U oi tku 4eat4^n ''maaint po&^ULon'* mgm^ a po^^Mon In whlah the. 
mpZoytt U qaaUiUd to Ae^ue and u)kidi u not ^iMtd by a pmnmmt oK pwba- 
ilonaAy mployu. It ^haZJL not inUnd^ a po^Ulon u)kLah maid fae lui^d by a. 
peMmmmt ok pKobationaAy mploym exeep^t ioK tkz iact. dtat mck mplaym U on 

* * * 

PETITIONERS' 

^derggn ; Not used, 

CTA/Hayykina : Petitioners argue that EduGatton Code Section 13337*3 permits a 
comiuntty college district to employ a taacher as a temporary employee for one 
cornplete school year, notwithstanding Education Code Section 13337^ if there is 
a need created by ^Gences for leaves or for long-term illnesses. The District's 
^ployment of petitioners was noc and is not based on vacanciae created by 
absences for leave or long-term illnesses. In any event, the Code further pro- 
vidfi^i that any person so employed^ if reemployed for the follov^ing school year in 
a position requiring certification qualifications, be classified as a probationary 
employee, 

>^9yy^^^ Petitioner argues that he may be rehired as a temporary employee under 
thiL section, which does not contain tlie prohibition discussed in Section 13337*5. 
Section 13337.3 is a statute of general application to school districts, and 

, * It is the general rule that where the general statute standing alons WQUld 
include the same matter as the special act, and Uius conflict vith it, the 
special act will be considered as an sKception to the ganeral statute whether it 
was passed before or after such general enactment*" If Section 13337.3 is appli* 
cable in the ease of community colleges, the provisions of Section 13337*5 must 
be treated as surplusage and given no effect. 

Ferrls/P T IA/LRCFT ; Petitioners argue that the present authority for community 
college districts to eroploy certif jcated persons as temporary employeee' is to be 
found in Section 13337.3, which became operative July 1, 1973, and which provides' 
that temporary employees may be hired "because a certifiaated enployee has been 
granted leave for a semester or a year, or is experiencing long--term illness, and 
shall be limited, in number of persons so employed, to that need, as determined 
by the governing board J* But wen if a certificated instructor is hired under 
the conditions stated above i the term during which such status way continue is 
restricted by the final paragraph. This paragraph disposes of the District's 
contantion that it can rr.hire ^nd rehire people in a continuing first-year 
contract status. 

Marsh J Not used. 



Education Code Section 133: 7. 5 

hlouU^^tanding th^ p/tovUion^ StMon 7 3337, the. govQAnlng bomd oi a 
4ahool dUMat maintiUning a wmunMy wtttg^ may mptoy 04 a ^adim m gudt 
13 o/L gW(A?, 14, a aomp£e*e 4ahooZ yza/i but not lU4 J^m a aompl^to. 4mutQA 
on. qM/U^jr duA^ng a 6ahool ytm, my pauon holding appKopHlatt a^JtMilaatlon docu- 
nien<6, and may aM44liiy smh p2.uon 04 a tmporia/Ly mploym. Tko. mployment oi 
Anok poMom 4hail U fao^ed upon need ion, additLonat mntlilcMt^d mploy^u ioK 
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QKadu 13 and U diMung a pimi^cMta/i ^muttn, ok quc^toA feeaatue oi tiu kighoA 
mHQlimmt oi &ijjLdmnM In tho^t gmdu duAing thaJL imiutoA ok quLoMm oi eompa4erf 
to the othtn, ^mutm ok qaa/U^ in tho. academe liq^ok, ok btmu&t a ceMMila^H 
mploym ha4 bmn gKante^d £eave ioK a smuteK, quoKtoA, ok ygm, oK U txprnimoMg 
tong'tmn 4MnU6, md 6haZl fee lmUe.d, m nmbzK o^ poMons 40 mplay&d, to ihat ~ 
nmd, 06 detojmlntd by tkz govoKviLng booKd. 

Suck mploLjmtnt nmj be puMmnt to contAacX ^iKing a 6aZaKy ^OK tkt tntiAt 

6m24iQK OK quOKtOK, 

Mo ptn4on ^ho.lt bt so mploytd by my one d^tKlat io^ moKa. ^lan tim smutzM 
OK qaoKteM lotthln my ptKLod o\ tivitt domiCijMjJt yzam. 

NoMUfutandLLng my otktK pKov^Ulon to tht aontKoAy, my ^iMon tA)ko mpZoye^d 
to tzao^k CLdidt ok aommuyiLty aoilQ^d dLM^u ^oK not moKo. than 60 peAeeM^ oi thz 
hoLUU pzK u;eefe aomidmed cl {)uZl-thm a^^lgnmtnt ^ok poAmamrJ. mptoyoM halving 
Q^ompaKable. datiu 6hcU be atah^l^lzd m a tmpoKOKy mpl^^ycii^ and shoM not faewme 
a pKobationaKy mptoytt andoK the. pKovl^lOM oi Seetcon 13446, 

* * * 

PETITIONERS 

Anderson : Petitloriers argue that in 1967 ^ the Legislature enactod S^Gtion 13337 
which created a nevr kind of "temporary'' amployta who could be hired f^.? an *^ntira 
school year if there wsls a need based on higher enrollment or vaaanr^ic^ Qxm<^xLmd 
by virtue of abaenaia for leaves or long-tem lllneaaes. The language of Saotion 
13337.5 provides a very limited authorisation to community collages to hire 
tamporary employiea* Furthermore^ ttie section provides that no perion shall ba 
employ ad as a temporary employee for more than two semesters or quarters within 
any period of three CDnsecutive years. , , [w]e must start with the proposi^ 
tion that the Legislature did not intend tiitt the tempoia^y olaasif loation to 
[siol be used as a wholesale way of avoiding tenure," In Balen » the Supreme Court 
criticiEad^ but did not rule on the College's contention that thte leas than 60 
percsnt provision, set fortii in the last paragraph of Seotion 13337 •S, should be 
read as transeanding all of the other limitations imposed on the emplDyment of . 
temporary employees , In Ferner v> Harris ^ the Court of Appeal held that the 60 
percent rule did not apply to a conmiunity college teacher because ha ^as not hired 
under any of the conditions speoified, i.Si, ha was not hired due to an incwast 
in enrollment or because of a vacancy due to absence for leave or illness, Thua, 
i^e Court of Appeal Gonsiderad th^ limitations of the first and third paragraphs 
as applicable to an employee who served less than 60 percent of a full-tlma 
position* Therafore, any coirounity college teacher who is not employed under tha 
limitations of the first and third paragraphs is improperly classified as tempoJraryr 
and anyone classified as temporary mora than two semesters within any three-year 
period has baen improperly classifiec Petitioners in this ease were amployed to 
take regular positions / in lieu of hiring contract or regular employees i and 
accordingly, the petitioner could not be classified as temporary. 

ca?A/Hawkina 1 Petitioners argue that Education Code Section 13337,5 provides 
conditions for hiring 1 however > confttnunity college districts no longer have 
authority to employ tamporary employees under Section 13337,5. In any event, 
the District's employinent of petitioners as temporary employor.i waa not and Id 
not based on higher enrollment in a particular aamaftGri as compared to the 'other 
semester in the academic year, or to fill vacancies created by absences for leaves 
or for long-term illnesses. 



Co vino: Petitioner argues tJiat prior to being hired hs was advised of the 
respoMent's legal opinion that pursuant to Section 13337,5 "... the district 
is prohibited from hiring you as a ten^orary employee for T^tfire than two semestera 
within any period of three conseGUtive years • 

Ferr is/PTIA/LRCFT : Petitioners argue that the District has wrongfully made two 
olaaaifioations which are not to be found in the Code: the first/ "long-terin 
temporary^" and the second^ ''continuing first-ye&r oontract" employees* The 
rationale for both of these classifications has been found by the District in 
Section 13337,5, However ^ in Ferner v, Harris , Perner was a part-time teacher 
who taught 13/45ths of a full-time position^ who was classified as temporary * and 
who had taught full time for tiiree years and pa^t time for a fourth year. He 
sued to mandate the District to reclassify him. The District argued that it could 
classify part-time teachers as temporary employees under t^e last paragraph of 
Saotion 13337,5 without regard to the limitations in the first and third paragraphs* 
The court disagreed. Purthtrmore, the authoriEation for coiratunity college 
'districts to hire under Section 13337,5 expired on September 1^ 1974, by provision 
of Section 13346*40* 



Ha^^i Petitioners argue that in 1967, the Legislature enacted Section 13337,5, 
which created a new kind of "temporary employee** who could be hired for reasons 
previously noted. The language provides a very limited authoriEation to community 
colleges to hire temporary employees. In analysing the scope of temporary classi- 
fication, one must start with tiie proposition that the Legislature did not intend 
the classification to be used as a wholesale way of avoiding tanure. The Supreme 
Court has recently restated that temporary classification should be strictly 
Goiistrufed ann narrowly defined because there is no guarantee of due process. 
Therefore, any coimnunity college teacher who was not employed under thm. limita- 
tions of the first and third paragraphs is improperly clai^sified as temporary, 
and anyone classified as temporary more than two semejterrj within any three-year 
period has been improperly classified. Petitioners in U^is ease were employed to 
t^e regular positions, in lieu of hiring contract or regular airiployees, and 
accordingly, the petitioners could not be classified as tempDrary. 

ffiSPONPENTS 



tederson % Hespondents argua that the petitioners, who "allege services of 60 per- 
cent or leas of the hours per week considered a full-time assignment, are temporary 
employees whose service is not creditable towards contract (probationary) classi- 
fication. Under Section 13337,5^ there are twr distinct temporary employment 
conditions authorised. Thus, an instructor may be hired in a community college 
district for full time or less under the first three paragraphs for purposes of 
increased load or for replacement of other instructors for not more than two 
semestors in any three consecutive years, and an instructor may be hired under the 
last paragraph for 60 percent or less of the hours for a full-time assignment 
regardlees of tb.e reason and for an indefinite period of time, mis is sKactly 
what has happened in petitioners' eases, with the exception of petitioner Ragan, 
The prohibition in the third paragraph, to the effect no person shall be employed 
for more than two semesters or quarters within any period of three consecutive 
years, has not been violated. That prohibition clearly applic-M to emplc^yinent 
authoriied in the preceding paragraphs. To contend otherwise would rend^ar the 
last paragraph meaningless and destroy the obvious harmoniEation of such provisions 
within the same section (see Balen v, Peralta) , Petitioners contend that the last 
paragraph of the section does not stand apart to authorise the employment of 
tempo^-ary instruetors for 60 pereant or less of the full-time load, in that such 
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provision is conditioned upon the prior provisions of the section* This aonclu^- 
iion im unsupportable in view of the last paragraph beginning with "Notwithstanding 
my other provision , . An examination of the section in its entirety discloses 
that the last paragraph stands by itself. No mention is made in the first three 
paragraphs of any limtation of the taaching assignment. They do not restrict 
the an^unt of "load" a temporary teacher my carry. Only the last (the fourth) 
paragraph carries a limitation, which paragraph is clear ^ viz., "Notwithstanding 
any other provision . * ," In the second paragraph^ the Legislature usee the 
phrase "such ^ployment," referring, of course , to the employment described in 
the first paragi:aph of the section. Againr in the third paragraph, the 
Legislature uses the words "No person shall so employed," which obviously refers 
to the foregoing provisions of the section* But in the last paragraph there is 
no such reference, the Legislature stating simply ". , , any person who is employed 
to teach adult or community college classes . * The first paragraph of thm 
saotion refers to service of a •^c omplete school year" but not leas than a complete 
semester or quarter durinj a school year. Thus, the service contemplated in the 
first paragraph is service of ifiDre than 75 perccmt of the hours considered a full- 
time assignment, in other words, a full-time position as a temporary employee 
serving as a replacement for an instructor on leave or serving for the piirpose of 
meeting increased student "loads." The independent iiature of the last paragraph 
is further indiGated by the reference therein to teachers in adult classes (see 
Sections 5702, 5552, and 25502)* , If petitioners' contention is correct that the 
last paragraph is conditioned upon the first three paragraphs, it follows that 
instruators hired for 60 percent or less of the hours per week in an adult class 
must be hired as replacements or as instructors meeting increased student load 
requirements* This contentioTL is absurd, inasmuch as adult schools, like community 
colleges/ must have the flexibility to hire instructors who teach specialized 
aourses, anrang others, to meet the diversified academic needs of students in adult 
schools and community colleges. The requirements of fle^cible hiring for adult 
programs suggest that the restraints of the first three paragraphs of the section 
are not applic^le to 60 percent or less employees of adult schools any more than 
they are applicable to 60 percent or less community collage employees , Thm 
restraints cannot logically apply to adult school emjployaes and, therefore, they 
cannot apply to community college employees, since the languag a. of the provision 
is the same as to both* Such instructional needs in adult schools, like specialized 
instructional needs in community college classes, require the flexibility in 
emjployment given by tamporary employee classification. otiMwis©^ a school dis- 
trict would be "locMd in" to a permanent hiring process for such •'temporary need" 
employees. The issue here is whether SO percent or leas service is temporary in 
nature regardless of the length of employment. The last clause in Section 13337,5 
uses the word "shall" twice. The district "shall" classify suck 60 percent or 
less employees as temporary, and such employees "shall not" become probationary 
employees. VWiere a statute is free from ambiguity, it requires no interpretation 
and should be enforced as written, RespondM.t board, therefore/ has clear 
authority to employ petitioners with no tenure consideration pursuant to this 
statutory section* Temporary employees meet the Immense academic, diversity of 
community colleges. Not only r-re they authorized to tak^ the places at regularly 
employed teachers who are absent on leave or ill, they are authorised under 
Section 13337*5 to meet the. unpredictable student class loads that occur at the 
beginning of the semester, or because of longer range irt^pAc^t exemplified by pro-* 
gxmm to assist veterans returning to school. If mora students then expected 
tnrqll for certain classes, the college must have the authority to set up classes 
to meet the student overload* This is what is provided for in Section 13337,5, 
Pull-time teacliers who serve the.*ie purposes in excess of two semesters gain con- 
tract status and, therefore, are protected against unlimited hiring. Those who 



serve 60 percent or less are not given contract status because their load is sub- 
stantially smaller than full-tin\© instructors and the need for them is so diverse 
tiiat rhm college must have the leverage to hire and terminate them at tile end of 
their contract period. Otherwise, the college district would be perpetually 
committed to these instructors who might teach no more than one course in one 
semester^ e,g., real estate or business law^ or who teach to fulfill a special 
need^ such as the medical amerctancy course required for mbulance drivers. 
Petitioners* claims would destroy this authority and require continuing contracts " 
for such limited-time personnGl after two semesters of service, 

Covino : Respondents argue that section 13337.5 provides for the hiring of long- 
term temporary teaching employees by community college districts. The policy of 
the raapondent diatrict against hiring temporary teachers for a second consecutive 
year is responsive to this statutory prohibition. Petitioner argues that he may 
be rehired as a temporary employee under Section 13337,3, which does not contain 
the prohibition discussed above. This issue is the subject of a recent county 
counsel opinion which concluded that a community college district must proceed 
under Section 13337,5 rather than Section 13337,3 in hiring temporary teachers, 
The opinion stated that '•Education Code Article 3,5 (13345 et seq.) of Chapter 2 
of Division 10 governs the employment of teachers employed by coimunity college 
districts," Article 3,5 directed classification of certificated employees as con- 
tracts regular, or temporary. Although Section 13346,40 was repealed in 1974 , 
Article 3.5 made "no provision for temporary employees other than to require their 
classification." Section 13337,5 of Division ir'had not been repealed and "remained 
applicable to eominunity college employees," Section 13337,3 also was seen as 
remaining applicable. Although both sections concerned the long-term temporary 
employee. Section 13337.3 is a *»statute of general application to school districts," 
However, Section 13337,5 is a "statute of limited application to community college 
teachers," The county counsel opinion contained three eonclusions ^ (1) the 
"special statute" (section 13337,5) is controllingi (2) that "[i]f section 13337.3 
is applicable in the case of eominunity colleges, the provisions of section 13337*5 
must be treated as surplusage and given no effect," which is contrary to the law 
of statutory constructioni and finally, (3) , .section 13346,40 made specific 
reference to employment of temporary community college teachers under section 
13337,5 and made no reference to section 13337,3, Although section 13346*40 has 
been repealed, its language gives a clear indication of the legislative's [sic] 
intent. It is section 13337.5 which is applicable to community QOlleges." 

Marsh I Respondents argue, in essence, as in Anderson above, 

Iducation C ode Section 1334S 

T/te pKo\ji4lom ai thU w^c£e goueAn i^e mploymmt 0^ poMom by a du^at 
4wue In po^ijtLom ioK L\)!uch cgHMi4.aation qaaJUilcjoitLom oAt mquUA^d and 

goymn tht mploymmt oi pe/uon^ m po4W.OM uqiuMXng cMtLiXmtion qaatL^im-^ 
ALon^ by a 6thool dU^ct oa oAtablUh HlghM and KupoulhlJUtLu ion. suah 
pQMon4 ^hoM fae appHtd to peMom mployid by aommanMy aoUag^ dUtnlcU In a 
mannm aon^UMnt imJih tko. pAovU-lom oi tkU m^qJL^, 

* * * 
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PETITIONERS 



Anderson i Petitionars record in their writ this section and indicate that the 
legislative change of classification scheme for community collegas became effec- 
tive on September 1, 1972, 

CTVHawkins f Not used, 

Covino i Not used, 

Ferrls/PTIA/I.RCFT; i-atitioners argue that this is a propar case for class action. 
There is no adequate remedy in law because the part-time Instructors have been 
required to sign contracts which, purport to deprive them of their statutory rights 
contrary to Sections 13345 to 13348. S. 

Marsh : Petitioners record the entire Coda section in writ. 

Education Code Section 13346 

/ boa^d oi a dutAlot ihaU mploq mch tmUiUated peMon cu one 

.^iJCfte ioUamng: coM^aet mpiaym, fLgguZcui employee, o/i tmpoH.cuiy mployte.,' 

* * * 

RESPONDENTS 

Anderson ; Section 13346 requires governing boards of comriunity college districts 
to employ certificated persons as one of the following! contract, regular, or 
temporary. Thus, petitioners' contention that there is no authorization for enploy- 
ment of temporary instructors in community collages is unsupportabla . Moreover , 
Section 25490.25 provides that substitute and ahort-term employees shall be enployed 
as temporary employees . If the Court has any further doubt as to the authority 
to hire temporary employees as authorized by Section 13337,5, attention is invit#d 
to Section 1334S, which provides that other provisions of the law which confirBi 
the employment of persons in positions requiring certifioation qualifications or 
establish rights and responsibilities shall be applied to persons employed by 
comnunity college districts in a manner consistant with the provisions in Article 
3.5. AS noted above, Section 13346 authorizes the employment of temporary employees, 

Covinoi Not used. 

- " -- - * 

Marsh: Respondents point out that Section 13346 deals axcluaively with community 
college personnel and provides for thft employment of three categories of certifi- 
cated employees: contract, regular, and temporary. Respondents are, therefore, 
at a loss as to how to prepare a defense to a charge that the classification of 
"temporary" no longer exists when, in fact, it does exist. 

Edueation Code Section 13346.20 

a aontnacJt mploym U mftlUm mds/L IvU iVat aoyUmct, the. goveAUm boaM 
at AM dumeUon and not mbje.ct t^ jud^Ual umLmv exaent at zKpfLU6lu pAovid&d ' 
h&A,un, i>haZt eZtat one. thz ^ollo^\iLng aJUzAmUva-. 
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(a) Not gntiA Into a aontKac^ ion. a ^gaond atadgmla ygax. 



lb) Ejfitt^ Inta a aojot^cLct ion. a ^taond amd^nia yta/t. 

la) Employ thz contxaat mptoytt m a ^tgwta^ mploytt a££ mb^gqmyijC 
amdmLc ytMA. • 

* * » 

PETITIONSBB 

Andaraon ; Patitioners argue that in 1972, the Legislature changaci the elaiaifi- 
aation scheme for aoramunity college instructors (iee Sactlon 13345) , The 
Lagislature also gave the conununity collages the right to release first-year 
aontract employees without the necessity of a hearing (see Sactiona 13346. 20 # 
13346.32, and 13443) * 

CTK^awkini i Not used , 

Coving ; Not used, 

Fegris/PTIA/%RCTf ;^ Petitioners record the entire Code seGtion in writ. 
Marsh t Petitionara argue as in Anderson above. 



Education Code Seo tion 13346.25 

Itf a. tcnXmoZ mploym U mplomd andm Hm second aomtauZLvt aont^aa^ 
entmd puMuant to StcZLon 13346.20, 0it govmilng booAd, at dUoAeMon 
and not 4u6/ee=< to judiUal A^vlm except 04 txpKu^^ly pAovidtd htKUn, 4haJU 
e£ect am Off tho. ioHoiMm olteAnatlvw^ 

ia) Bmploy tht aoifitmat mploytt 06 a KzgaJLoA mploym ioK cuU mb6gquL^rtt 

(fe) Hot mploij tka aontnaat mployzt m a KtQulaK mploytt. 

% * « 

PETITIONERS 

l^mmtmti i Petitioners argue tdiat ainee 1972, any aontraot instructor who has 
servad two years and is reemployad for the third must be clasaified aa "regular" 
(Section 13346,^5)* Petitioners contend that none of them has ever been proptrly 
classified aa ''temporary," and tiiey must be raclaaslfied as either "contraat" 
(two years or less) or "regular" (more than two years) whether part time or full 
time. 

CTA/Hawkina x Mot used, 
CQvinoi Not used^ 

Ferr ia/PTI VLRCFT % Petitioners record the entire Code section in writ. 



Marahi Petitioners argue as in Anderson above* 



Education CQdg Section 13346.30 



13346.20 and th^ ma^om thmtioK to iht mplotj^t on ok bt^om MaAah 15 o'^ thz 
amd^iu.c tjtoJu wvmtd by tht ^xUUng aonPia.U\ PoAZmt to g^ue th^ notLm a6 
^qiMAm to a wnt^act mploy^z andgn. kU ilut ^ormaat 6haU be dtm^d m tUzn- 
64.on 0^ «^^ng aontAacZ loUkoa^ ohmgt ^o^ tho. ioUoi^M^ng aaadmia ytm. Tht 
goveArvLng boMd shaU g^ue tmUtzn noUaz ^LU dtoUlon ondeA Seotiort 73346.25 
and the. Ktuom thoA^oK to the. zmployu on ok btioK^. h^a/tah IS ttm aaadmLa 
ijtoA CLOVQAo^d by thz txJAtim aontAact. foMmz to glvg the. noAcee ^6 A^quuAtd to 
a contKaat mptoij^^ uwdeA U6 szaond ^omtaiUivz contAa^ 6haM be demd a decX- 
6^on to employ Urn as a Kegala/L mploytt pK alZ 4ub6e.qumt aaademLa ytoM. 



* * * 



PETITIONERS 



Anderson; Not used. 



CTA/HawklnS; Not used. 
CoyinQ ^ Not used, 

Ferrls/PTIA/LRCFy ; Petitioners argue that Sedtion 13346*30 would appear to maan 
that failure to give notice as provided results in a rehiring of the probationary 
employee toie a second contract year, Los Riog administratoirs have read this as 
creating a "continuing first-year contract employee." There is no other authority 
in case or Code for auch a classifioation. It is a "palpable absurdity" and an 
evasion of the plain intent and meaning of the section, in a aontract employee's 
second academic year, "failure to give the notice as required [that is^ before 
March 15 of the existing contract year] shall be deemed a decision to employ him 
as a regular employee for all subsequent acadeniic years." This meani^ of course* 
that the certificated employee will have earned tenure. The failure of the 
District to read the law as it ia plainly written and to apply it as mandated to 
part-time instructors in the District must be regarded as arbitrary and capricious 
within the meaning of Section 800 of the Government Code, 



Marsh I Not used. 



Educatio n Code Section 13346.32 

li the contfLaot employet ohjecU to th^ deoAMion o4 the govcAning boaAd made 
p(mua)tvt to SeoMon 13346,25, hz may Aeqaut a htM4.ng, The he.aAA.ng'^^haJU be 
Aequutqd and aonduUtd, and thz pAopo6gd de^U^ton ^^haU be pAgpaAed, In aco^OAdanat 
mXh thz pAov4^lom o^ SecZion 13443, 

^ ^ * 

PETITIONERS 

Anderson I Petitioners record the entire Code section in writ* 
CTA/Hawkins i Not used. 
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Co vino f Not used. 
rerrls/PTIA/LRCFT t Not used* 

tor^i Petitianers record ttim entire Code section in mit. 

Education Code Saction 13346,40 

(dj Thg go\wiiUng boa/td oi a sdtoal dUtUU may mploy tmpoKom mmmu 

(fa) FoA |he pmpo6u oi ttm itoticu iptUiUd in mbdwUion (a), a "p-w- 
that dote^'^peSS/^^ '^"^^'^ 



* * % 



PETITIONERS 

todgpont Petitioners argue that Section 13346.40, which created the new elagsi- 
fixation schema also provided for limited authorization to hire temporary employees 
under sectrons 13337.5 and 13329. Petitioners believe that the t.#glslatLe 
intended, with the automatic repeal of Section 13346.40. that the community 
colleges would have two years to phase out Sections 3 3337. S and 13329 employees 
Since the community colleges have the power, which other school districts do not. 
ll Tr^f^ ^ first-year Contraat employee without a hearing, it makes sense 
that the temporary" classification was really no longer needed at the community 
college level, - j 

CTA/Hawklns, Petitioners argue that this section authorised employment under 
sectioh 13337.5, but that it was repealea affective Septetr^er 1, 1974. 

Covino i Not used, 

ferris/PTlVLRCFT : Petitioners argue that the authorization for community 
college districts to hire employees under Section 13337,, 5 expired on September 1, 
1974, by provision ef Section 13346.40. The provisions of Section 13337. S for 
employment of tenporary community collage certificated employees were, thereby, 
made inoperative. SinQe then, the only applicable provision for the employment 
Of temporary employees in gonrounity colleges ia Section 13337.3, which was effec- 
tive August I, 1973. 

Marsh ; Not used, 

RESPONDENTS 

M^ESa' claim by petitioners that the repeal of Section 13346.40 eitablishes 

that cotninunity colleges have no authority to hire temporary teachers is disputed 

lLt^^h"T"?a;f • ^""^^^ '"^^ repealed by virtue of its own proviaions on 

Septenijer 1, 1974. iTie Attorney General, however, has ruled that the repeal of 
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this section does not have the offset of terminating the coinmunity colleges' 
authority to employ substitutes and temporary employees. Instead, its repeal 
has the effect of removing a superf^i - v i^-jvision of the Iducdtloft Code (Ops, Cal. 
Atty. Gen. CV 74/106, published Jv V'./.m. The Attorney General conoluded 

that the reasf?n t^r i-.,s ccp'.al c'' . : ■-. ^s^tion was because the section originally 
provided in 1971 th.it if a taaipo . . Jtnployee had been Bmployed for 75 percent or 
more of the da^ on vhioh aH^sos ware fflaintained during that actdemic year, the 
governing board ahall i?«9am che ainployae a contcaet employee. Since these provi- 
sions ware in conflict with Section 13337. S, providing for a 60 parcent or less 
of the hours per week rule for temporary employees, they were repealed. 

Covlnoi Respondent argues that until its repeal in Septambar, 1974, Section 
13346.40 provided that temporary employees could be employed pursuant to Sections 
13329 and 13337.5. Upon the repaal of Section 13346.40, Section 13337.5 has 
remained appllcahle to community college ej^loyees . Section 13346.40 made specifio 
refarence to employment of temporary community college teachera under Section 
13337.5 and made no reference to Section 13337.3. Although Section 13346.40 has 
bean repealed, its language gives a clear indication of legislative intent. It 
is Section 13337.5 which is applicable to community eollegeo . 

Marsh; Respondents argue, in essence, as in ftndarson above. 

Education Coda Seot ion 13348.05 

UyiZLt ieMilna±e.d In maofidamt loUh pMvUlom oi Imv, a prnZ-trnt K^QuZaJi 
mploytt 6hall bt M^lgmd, and aompe.maZ&d, ^oa a peMod ai AeAviaz lu4 ikm 75 
pzKc.mt oi the. nmhm day6 dm coUe.gu oi tht dUtALat oAe. maj.ntaimd diuUng 
mch acadmta t/eoA. The goveAiUng bomd oi ^it maloylng dUtnlot maif utablUh 
m cu^'tgmmnt ^oK Any pmlod dap tu& than 75 pmmnt. 

At ItA dUoMMQn, tht goveAnlng koan.d thz mplaylyuj . ■zt mtj OA^gn 
and comp^ma^t a pmt~tum mguZoA mplaym Ioa a pmiod A • oi IS pmmnt 
04 mo^e oj m nmihPji oi doLfi tht comgu tht dUtfUat ^ >r,a.iMcune,d dofUng 
m(Lh acadmLC. ije.m, Saah an OAUgnmnt &hM not ahmgt tho. mploytt'4 aZoiUUm- 
tLon to that iM-titm /Le.gutaA mptoym unlu& m aulgmtYiZ of thU type. U 
made, ^on ^yo com ecLutwz acjaditnlc ytoM . 

*- * * 



RESPONDENTS 



Anderson; On the issua of remuneration, reBpondents point out that Section 
13348.05 was opeKa-tlve September 1, 1972, and in effect authoriaas the board In 
its diacretion -to grant pajrt-time status for a perioci of service less than 7S per- 
cent of the number of days the collegas of the district are maintained during each 
academic year. The same section aufchoriBeg the board to nrovide such compensation 
as determined in its discr*tion. to such an employaa. Kfone of the petitioners 
alleges such setvice. Seotion 13506 suppOEts respondents' qonclusion that only 
tenured or probationary Instructors are antitled to part-time pay within the 
discretionary authority of Section 1^340.05. Section 13506 provides In substance 
that employaes ar«, entitled to equal pay based on equal training and experience. 
• Specific exoeption, however, is made as to community college districts. Thus, the 
principle of like pay for like experience and training does not apply to community 
college districts by reason of express statutory mandate. In excepting community 
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colleges from the provisions of Section 13506, the California Legislature has 
recognised the need for fleKibility in o^rtain categories of the publie stctor, 
ingluaing aoinmunity oolleges, and. has made it specifically alear that claisifi-' 
cation on a salary schedula on the basis of uniform allowanae for yeari of 
training an<a e^^erienae is not mnd%tory. Unless statutory mandate co^els otiiar*- 
wlse^ ttie position of a teaoher is created and fixed by the terms of the cQntraot 
of employinent ( Matthewg Boa rd of Sduoation) . (Also see Rutley v. Ba Imont 
llsmsntary Sohool District / 1973.) Differences in salary sehedules based on 
temporary employment clasaification as opposed to some other authorised ernployae 
class if ication is clearly permissible under the Bdueation Code (see Sestioni 
13337,5, 13467, 13502, and 13506). 

CovinO ; Not used, 

Marsh s Respondents argue, in essence, as in Anderson above. 



Educatio n Code Sectign 13503,1 

Any pMSon mploye.d by a dUt/Uct in a position KgqLUJUng CQ/Ulii^c^on quati- 
iicLOtlom who stAvt6 lu6 thm tkt nKruJiriim ^^ahoolday ah dt^imd in Sz^tloM 11003 
to 11006, incliuivz, OK 1105Z m ay ^p^UilwJUy coyi^ct to 4e^ue u a pMt-^tam 
mployzz. In iixlnQ the. aompm^oMon oi pMt-tMnt mploytu, gaxjoMlnQ haoAds 6hali 
pKovidt an mount (Aihlah btoM tte 4afne mMo to tht mount pKovidtd ^a£t-*tme 
mploytu 04 tkz tlmt actucUly 4etued by such pa/U-tmt mployzu faeo^ to tkt timz 
aatuaUy 6m\^ad by iuZt'Umt mploytu tht 4ame gmdt oh. ahUgnmtnt, TPU4 iea- 
tion shall not apply to any p^on oXm^iiizd m a tgmpoHmy mploy^z and^/i StcMon 
13337 and J3S37,5^ oK any pojuon mploy^ 04 a pa/it^tant mploy^t above, and btyond 
hU mplcymmt u a ^ui£-*0?e mptoym In tkt ^mg sdkool dUiKlQJ:. 

PEmTIONTlRS 

Andersons Petitioners argue that if the court fimds that the petitionera should 
be reQlaasified as contract or regular employees, then it follows that they must 
be paid in aacordance with the regular pistrict salary schedule (Campbell v. 
Graham-Armstrong (1973) 9 C3d 482). If they are full time, then they are entitled 
to a full-time salary (Section 13503)* If part time, then they are entitleca to ^ 
pro rata salary based on the regular salary schedule (Section 13503.1). 

CTA/Hawkins % Petitioners wgue that this section entitles part-time teachers to 
a pro rata salary based on the salary paid full--time teachers. 

Covino : Not used, 

rerris/PTI A/^RCFT i Petitioners assert that they will establish that the Distriet 
has consistently paid part-time teachers who are entitled to contract or regular 
classification on hourly pay schedules, which are only a partial percentage of 
the pay schedules given full-time teachers of equal qualifications and assign- 
ments in proportion to toe amount of time actually served. The hourly pay gchedule 
is in violation of Section 13503,1, It has been argued that tills section does 
not apply to conwnunity college teachers because it seems to be limited^ by defini- 
tion, to taachers in K-12, The effect of this argument is nullified by the fact 
Section 13503.1 was enacted in 1968, and at that time the classification of 
community college teachers was govirned by the sections dealing with high schooj 
teachers. 
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Marshi Petitloiieri argue that if ths court holds that the proper elaeiification 
of petitioners is contract or regular, then it follows that toay must be paid in 
aOTordanoe with the regular district salary schedule (see argument in Andtrion 
above) * 

i^SPQNDENTS 

Andargen; Hespondents point out that petitioners rely on Station 13503*1 to 
support their demand for pro rata pay* The reference is to part-time teaohera, 
namely, thomm who serve less than the minimum school day as defined in Sections 
11003 to 11009/ inclusive, or in Section 11052. None of these sectioni, however, 
applies to coframunity colleges* Section 13503,1 expressly excepts temporary 
employees hired under Sections 13337 and 13337.5, Assuming, arguendo^ that Section 
13503*1 does apply to community college districts, petitioners, in order to support 
a claim for pro rata pay, must est^lish a statutory classification and factual 
basis as part-time instructors who, by reason of their part-time status, are 
earning credit or have earned credit toward permanent classification or tenure. 

Covino g Not used. 

Marsh : Respondents argue, in essence, as in Anderson above. 



Mucatlon Coda ge ction 25490.10 

THe mptoymM, nights, KUpoMlbUMlu, dUmUsc^, ^po^i^ton pmaMi^ 
ioK pnuoni mploytd by a-aommuyiUy aolle.Git ia^et In po^ltLam n^zquAAmg coMlil- 
caUon qixaUilaatLou ^kaU 6e govoAmd by tM pK0\)Ul6M ol Mlttt 3,5 {aommeneii^ 
mXh StoMon 1334S) and AhZLqZ^ 5,3 [^ommtnmiQ with StcMon 13480) ChaptBA 2 o{ 
VlvUlon 10, mUh the. mttpUon glvzn In SicMon ZB490.0B.. Tht H^moAyidQA oi tko. 
prwvUlom oi PlsjUlon 10 4hatt fee appUtd tc a^tMUaatgd pimom mployad by a. 
comariity college dUi^c^ In ataohdanm mth ^iqaA lntty)Z and 4n a manne/i aan^Mttnt 
mith tkt prnvUlon^ oi MLaZu 3,5 and 5 J and wW/i tlm 'pM\)Ulon4> oi thU Chxpt^n 
IkmelnaiteA Ae^wted to in t^vU diapteAp aolltcMy^y, ^^thU aet") . 

Wfee*ieu€A in SgcMonh 13404 to 13412, IncZmlvz, th^ tmn ^'CormiU^ion on 
HoiuUonat CompUmao.^' U wed, it shaJU fee deemed ioK tkt puApo^u oi 0U6 
ahaptm to mtm uMm ''o^bitKatoK" ok ''homing diilam,'^ voUah^vm l& tht tc^z. 

Th^ pwvi^lon^ oi thi4 aat 4hcM ^fee ^^ecedenae, ioK tfee pukpo^u oi amtlil- 
cjxttd pvuon^ mptoyzd by a aommanity coieege dUt^oJt, oue^ my otktK ac^ enaoied 
by tkt l^iA^l^wit at my 4uUon MfUah, mpJUcAMy ok impUMMy, maid KuaJU in 
amtliica^zd piMom m^oygd by a aommuMty coi^ege dUt^ot being QovoAnzd by 
p/to\fi4iQn4 inaomibtmt witA tht pftoviAion^ oi thU act. 

¥ t» 4 

KEaFONDlOTS 

Andersons Heapondents argue that if the X^egislature intanded, as petitioneri 
contanci, tiiat donanunity college districts can no longer hire temporary teaahers 
mi might be auggaatad by the repeial of Section 13346.40, tiie Legislature should 
have r^ealed Sections 13337,5, 133^ei)^nd 25490.25, as well. Moreover, Saotion 
25490.10 provides tiiat the employmantemghti.^d rasportslbl for parsons 

enploy^d by qowunity college districts shall be governed by tihe provisions of 



Article 3.5, cominencing with Section 13345, and Article 5.3, commenci.ng with 
Section 13480. Section 25490.10 also provides that the remainder of the provi- 
sions of the foregoing articlefi shall be applied to certificated pernonnel 
employed by a comnunity college district in accordance with their intent and in 
a manner conaisttint with the provisions of those articles and with the provisions 
of Chapter 2.5, Division 18.5, conmencing with Section 25490. Thus, the statutory 
scheme for community college teachars ' employment clearly provideo for employment 
of teachers in a temporary classification. Existence of such authority is wholly 
consistent with the needs in community college districts for short-term employment 
as raplacemants for absent personnel and to meet unpredictable increased pupil 
loads and to provide the diverse academic and educational specializad programs 
generally provUed by instructors hired under Section 13337.5 for 60 percent or 
less of the hours per waek considered a full-time assignment. In the latter case, 
such instructors must, by statutory mandate, be hired as temporary employees and 
are exiaressly prohibited from achieving probationary classification. 

Coyino ; Respondents record the entire Code aecti 'n in their writ. 
Marsh: Not used. 



Combinations of Education Code Sections 
PETITIONERS 

Anderson; Petitioners argue that prior to 1972, the Legislature required community 
colleges and all other public school districts to classify teachars in one of four 
categories: permanent, probationary, substitute, or temporary (Sections 13304, 
13334, 13336, and 13337). Also regarding tenure. Sections 13309, 13310, and 13311 
are sighted in support of petitioners' claim. Section 13506 is recorded in that 
it provides that salaries must be uniform, based on the training and experi.-nce. 
This section was amended in 1970 excepting community colleges. While it may be 
argued that the intent of the Legislature was to permit community colleges to 
compensate "true temporary employees" differently from other employees , such a 
distinction cannot be validly applied to * 3 case at bar, because the petitioners 
render the same services as the contract and regular employees who are compensated 
substantially more for the same services. There is no reason to believe that 
the Legislature intended to overturn prior case law and permit arbitrary and dis- 
criminatory schemes for compensating community collage personnel. In addition. 
Section 13503 provides that teachers who teach the minimum school day as defined 
by statute shall be classified as full time. The ifiintmum school day for communitv 
college instruction is 180 minutes per day, or 15 hours per week (Section 11103).' 
Some of the petitioners have taught the minimum school day and, therefore, should 
be classified and compensated accordingly. 

CTA/HawkinB.- Petitioners record Education Code Section 13446 and argue that 
petitioners have been classified as temporary employees for more than three school 
months , 

Covino; Only Education Coda Section 13337,3 is recorded in petitioner's writ. 



Ferris/PTIA/LRCFTi Petitioners argue that there is no adequate remedy in law 
because the part-time instructors have been required to sign contracts which pur- 
port to deprive them of their statutory rights contrary to Sections 13345 to 
13348.5. Teachers may not be forced to waive statutory benefits by contract 
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provisions. The instructors individuaily havo requested hearings regarding the 
issues here, and in all cases such hearings have been denied. They further argue 
that the Education Code .sections dLialincj with salaries of certificated emploYees 
are 13501 to 13532 > Article VI. The senso of the entire article i^ that teaohers 
of equal qualifications doing similar work shall be paid equally. 

Ma_rsh: Petitioners argue as in Anderson above* 



State and Federal Constitutional Issues 
PETITtONERS 

Anderson; Petitionern arque that school districts are political subdivisions of 
the state and, as such, they fiure proscribed by the state and federal ConstitutionB 
from arbitrary, invidious ^ or Arrational discrimnation* The classification of 
temporary certificatad employees has no rational basis and violates the Equal 
Protection Laws of the federal and state Congtitutions * The question is whether 
bhe particular discrimination in question bears any **reasonable relation to a 
proper legislative objective" and any legislative classification which is purely 
arbitrary and capricious and based upor *'o reasonable or substantial difference 
between the classes is clearly unconsti^' ational " [sic]* Stated another way^ 
neither the Fourteentii Amendment nor the state Constituticn require everyone to 
be treated alike, but creating classes of groups and treating them differently 
must be based on rational distinctions. In the ca§e at bar, the petitioners are 
parforming services in the same fashion? of the aame quality, and requiring the 
same effort as contract or regular employees / but are classifirid otherwise and, 
as a result of that classification, are paid substantially less than their 
colleagues simply because they bear that different classification. The practice 
of the respondents over the years ha relegated petitioners to *^^cond class status 
and cannot withstand the sarutiny r a institutional attack, 

CTA/Hawklns ' Petitioners argue the t i use of a separate sa! ^ :.^hedule to 
compensate employees for the same wo;], violates the equal pro%..ctiO' clause of the 
Fourteenth Amendment to the federal Constitution^ as well as the equal pre ntion 
clause of Article i. Section 7, of the California Constitution* 

Covino i Not used . 

Ferris/PTIA/LRCFT ; Not used. 

Marsh : Petitionars argue as in Anderson above, 
^SPONDENTf: 

Anderson s Respondents argue that th^- validity of the temporary employment c las si* 
fication is reflected in the United Locates Supreme Court cases of Perry v^ 
Sinderman (1972) , and Board of Regents Roth (1972) , In each, the instructor 
served under year-to-year contracts. In Sinderman 's case, there was no state 
legislation granting tenure. He had recei^'ed four one-year contracts* The Court 
rejected the "expectancy of continued employment*' test as a basis for application 
of Fourteenth Amendment protections aifd said that there must instead be ^ome 
proof showing a de facto tenure program. In the Roth case, the Court dealt with 
a nontenured teacher who, under Wisconsin statute^ could obt ; tenure only after 
four years of year-'to-year employment* The Court held tiiat in merely declining 
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to reemploy Roth, the Board of Regents had t abridged any property right under 
the Pourtecnth Amendnent. Obviuusly^ then, permanent clasaif ication is not a 
constitution^;*! right. Accordingly, petitioners' allegations that continued tempo- 
rary olassif ication is violative of the fGderal and state Constitutions are 
groundless , 

Covino ; Not used. 

Marsh I Respondents assert that they *'are at a complete loss as to how to defend 
against the statements that thr^ cIsbs if ication imposed upon petitioners violates 
the equal protection clause of the Federal Constitution," Assuming that the 
reference is to the Fourteenth Amendment, respondents say that "we can only state 
that unless the work is equal, there is no requirement for the same amount of 
pay or the same classification," No facts are set forth by petitioners^ allege 
tlife"* respondents. Further, respondent calls attention to the allegation by petl^* 
ticners that the temporary classification violates Article 1, Sectione 11 and 21, 
ew\a Article 4, Section 16, of the California Constitution, Respondents are, in 
l'n*:xr words ^ "at a loss" again because those sections refer to "habeas curpus # * , 
in the case of rebellion or invasion," and "property owned before marriage - « ," 
Ryspondents say that on the assumption the references are to prior constitutional 
sections, they "are still at a Iose," Prior Section 11 states "all laws of 
general nature shall have a uniform operation," and prior Section 21 mentioned that 
there shall be no special privileges granted and no iimnunities granted to one that 
are not granted to all. On the ol^er hand, prior Section 16 of Article 4 dealt 
with how the Governor signs bills. Therr^fore, respondents assume thdt in this 
case the petitioners are referring to tlm new constitutional sections. Beation 16 
prtrvides that " (a) All laws of a general nature have uniform operation" and 
"(b) A local or special statute is invalid in any case if a general statute can 
be tnade applicable." Continuing, respondents call attention to the f,.ct that 
the Education Code sections limiting the use of temporary employees "are special 
statutes and in derogation of tho general law,*' Therefore? assert the respondents, 
it would seem t!\at "if p itioners are relying on these particular constitutional 
sections , they are in ef rect saying that the general- law that allows f he employ^ 
ment of a temporary employee where the entity has no need for a permanent or a 
full-time employee, should prevail over tne very special and restrictive codes 
petitioners quote." Respondents agree with this. Finally/ respondents refer to 
petitioners* claim "t:hat the classification on a separate salary schedule for 
the same work violates the constitutional provisions referred to above," but point 
out that there is "no r^lacB within the petition that the petitioners state the 
acts which indicate th.it they are performing the same wri-jk." 

The Issue of Circumvention 
raiSPONDlNTS 

Anderson s Respondents assert that petitioners ' allegations of circumvention of 
tenure laws by the district are unfounded where no statute requires the granting 
of tenure. Petitioners add a "makeweight" assertion that respondents, in classi-* 
fying them as tempcrary employees, are circumventing the statutes granting tenure. 
Firn^t, it has been explained that temporary status is not only permissible in 
comunity colleges and all other school districts, but is mandated in the case of 
SO percent or less employees hired pursuant to the last clause of Section 13337. 5, 
Second, case and legislative authority clearly provides that tenure can be 
granted only on the basis of atatutory autihorigation ( Brlqhtman v. Boa rd of 
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Eauoatlon (1935) I Branson v. Board of Education (1962)). Eraploymant status 
evolves from operation of law, not by adininistrative edict or classifioatl' ^ 
(HolbrQQk V. Board of Education) . Unless a statute requires a district to grant 
tenure I the withholdincj of tenure does not constitute thci cirdumvention of tenure 
Litcitutes ( BaMwin v« Fresno City School District (1934)), 

C ovino t Not usnd. 

i"iarohi Not used. 



Saj^;ia8 of Ohher Cages Ci ted 
PETITIONERS 
Anderson ; 

Campbel l v> Graham- Armotronq - It is wt 1 established under California law that 
a teacher's claasif ication is based on Jtatute not on contract* If the court 
finds that the petitioners should be reclassified as contract or regular 
an^loyees, than it follows that they must be paid in accordance with the regular 
District salary schedule* 

H^^lbro ok V, Board of - :ducation i It is well established that part-time ttaohere 
ar« covered by teacher tenure laws, as well as full-tiine employees, and that 
they rnay qualify, dt^punding on the facts of the case, for permanent part-time 
status, 

Balen v. Peralta iA,Lu.r vol^p ge District s In the recent decision, the Supreme 
Court, at page 826, said as follows i "The essence of the statutory classifiam* 
tion system is that continuity of service restricts the power to terminate 
en^loyment which che institution's governing body would normally possess. Tl-,us^ 
the Legislature has ^^revented the arbitrary dismissal of employees with posi* 
tions of a settlement [sic] and o^ntinuing nature, i.e,, pemanent and 
pr-jHationary teachers , by requiring notice and hearing before termination." In 
Balen (page 829) , the Supreme Court criticised, but did not rule on^ the 
College's contention that toe less ';han 60 percent provision, set f rh in 
Section 13337.5, should be read as transcending all of the other limitations 
inpoaad on the employment of temporary employees. 

Ferner v, Harris i In 1975, the Court of Appeal, First District, Division 2, 
held that the 60 percent rule did not apply to a conmunity college teacher 
because ha was not hired under any conditions specified in Section 13337,5, 
i*e.^ he was not hired due to an increase in enrollment or because of a vacancy 
due to atosence for leave or illness* 

Vittal V. LQm Beach Unilied School District i Thm Court of Appeal, in inter- 
preting provisions of the Education Code with regard to tenure, said at page 
120i "Our task is to ascertain the prob^le intent of the Legislature* In 
perf Drifting this duty we are not necessarily required to adopt a strictly literal 
interpretation of Oim language of a statute regardless of the reasonableness of 
tlie result* , . * It was the apparent intent of ttie Legislature in enacting the 
'tenure' statutes that teachers who have faithfully served thm indicated portion 
of toe school year for three consecutive years should be entitled to permanent 
Glassification upon toeir contracting to teach a fourth year, ^e petitioner 
falls within the class of teachers intended to be benefited by the statute." 
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Mitchell V. The Boar d of Trustegg g The Court, in dcf eating the school district's 
effort to avoid tenure, said, at page ^'7i "It appears *** [sic] that for some 
years the respondant board had pursued the practice each year of taJcing and 
accepting resignations from such teachers as would otherwise be entitled to 
permanent status, [sic] These resignations were required and accepted as a 

mere subterfuge in an obvious attempt to evade the tenure provisions of the 
statutes, *** [sic] Not only was this purported resignation an involuntary 
one which was coercively exacted f rc^m the peti' '.oner but such an admitted attGmpt 
to evade and circuinvent the law could not be u^iield in any event/" 

Williams v> Rhodes ^ The Supreme Court of the United States , said^ "Invidious 
distinctions cannot be enacted without a violation of the Equal Protection 
Clause, In determining whether or not i state law violates the Equal Protection 
Clause we must cor^^cl^^ the facts and circumstances behind the law, the interest 
which the State o be protecting, and the interest which [sic] those who 

are disadvantagec - . classification.' 

CTA/Hawki.is : None recorded. 

Covino t 

Balen v, Peralta Junior College Dlstr ir-t:- Writ of Mandamus is an appropriate 
remedy for determining the employrnent rights of a teacher employed in a 
temporary status. 

Ferris/PTIA/LRCF Ti 

Balen Peralta Junior College District i On September 1, 1971, Article 3.5 of 
Part 2, Division 10, Chapter 2, of the Education Code became operative* This 
Act established new law for the employment of community college certificated 
personnel. It was charr-cter^ zed by the Supreme Court in Balen, as "a separate 
classification scheme for comrAimity college instructors." The Court further 
said^ "[t]he essence of the statutory classification system is that continuity 
of service restricts th--^ power to terminate employment which thj institution's 
governing body would normally possess. Thus, the legislature has prevented the 
arbitrary dismissal of employees with positions of a settled and continuing 
nature? that is, permanent and probationary teachers , by requiring notice and 
hearing before termination." As to the contention that probationary status 
applies only to full-time instructors, not to part-time instructora, the Court 
SMiD.^ Pa^e 829, said the following: "Nor is there merit to the contention 
that the statutes plaintiff relies on for probationary status, Sections 13334, 
13337, and 13446, ar€ ^ nlicable to part-time employment. The probationary 

plan envisions a two i.a rpose: it allows the new teacher sufficient time 
to gain additional i jnal expertise, and provides the district with ample 

opportun:ty to evalu.. ^ instructor's ability before reconmending a tenured 
position. A part-time instructor, unlike a day-to-day substitute, generally 
serves under conditions comparable to those of his full-time counterpart; thus 
there is no reason fot differentiating between their statuses for tlie purposes 
of attainiiig probationary classification, nor has the legislature directed us to 
do SO- " 

Vittal V, Long Bea ch Unified School District : If a teacher meets the Education 
Code provision for permanent status, the attainment of such status is automatic 
and requires no application by the teacher or affirmative action, by the Board, 
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Fernar v. Harris i Wie Court said, "[t]he CoU^ga argues that the teaahsr ie a 
temporary employee pursuant to the fourth paragraph of Saotion 13337*5 quoted 
^ove. However, a reading of the entire section readily indiaates that this 
provision does not apply to the teacher, as he was not hired under the eonditions 
set forth in its first paragraph. As his Brief notes, this Section merely 
grants a limited authority to school districts to employ and olasiify teaohers 
as temporary under the three conditions of the first paragraph, , , , , As we 
have previously indicated, tiie teacher was not hired under any of these condi- 
tions. Purther, the third paragraph of the section contains a built-in 
limitation to prevent a school district from employing and reemploying indefi- 
nitely a teacher as a temporary employee*" 

Dalkey, Deglow and Crowe v, Los eIqs Community College District s Cited as 
evidence that District , . by its own verified" acamission . , . has en^loyed 
such instructors semester by semester as •temporary,'" 

Fry V, Board of Edueation ^ The Supreme Court saidi "It must be conceded that, 
within the limits fixed by the School Code, the Board has discretionary control 
over the salaries of teachers . . . However, it must also be conceded that the 
legislature had enjoined on such Boards, within reason^le limits, the principle 
of uniformity of treatment as to salary for those performing like services with 
like eKperience. This same 1 citation eKists in the rules and regulations of 
the appellant Board . . , 

Aebli v. Board of Education : "There can be no doubt but that the board 
possesses the power to reduce salaries at the comnencement of tiie school year, 
even of permanent employees with tenure, provided that toere is a reasonable 
basis for such a reduction and provided the reduction is not the result of an 
unreasonable, arbitrary, or capricious act, , , , But this power is not 
unlimited* The. board has no power to discriminate against any teacher* It 
can^at pic}< out some teachers in a particular category, a^id without a change in 
dutiee or functionr caassify that group for salary purp^^ses different from 
others in the same t-Afcegory ( Fry v* Board of Education 17 C2d 753) , nor can it 
reduce salaries in an arbitrary, capricious, or unreasonable manner (Ka csur v* 
Board of Trus t ,) g, 18 C2d 586)*" — = — 

Marsh ; 

See Anderson above, then add the following^ 

Curt is V* San Mateo Junior College D i gtrlot ; Once the so-called 60 percent 
rulo is thrown out, the particular program in which the petitioner rendered 
service is inmmfceriml* Service in the day and evening progr&Tis can be confined 
in determining the. proper classification. 

RESPONDSNTS 

Andersons 

Vittal V* Long Beach Unified School Distrlct i The Court held that a teacher in 
a comniunity college must serve morp than 75 percent of the hours of a full-time 
assignment for a school year to 4chip\fe credit towwd permanent otatus* Since 
a tM^cher serving fewei! hours jani^oc achieve such status, her service does not 
cons tituta^ contract {probatJ ^nary) status and is not creditable towards regular 
e-fcQtus . 

88 



ERIC 



-84- 



Balen v, Peralta Junioy College Diatrict i The Court held that complete school 
years for probationary purposes must be based on service of more than 75 per- 
cent of the hours in a school year in a community collegQ* The Co'irt also held 
that in view of the meager evidence presented in the case, it was unable to 
decide if Balen had carried the workload required by Section 1332b and 133283. 
The Court also stated; **In 1967 the legislature added to the Education Code 
section 13337.5 which allows districts to hire long-tesnn tt^n^orary community 
college teachers ^ and provides in its last paragraph that 'any person who is 
employed to teach adult or junior college classes for not TOre than 60 percent 
of the hours per week considaj*ed a full-time assignment for permanent employees 
having comparable duties shall be classified as a temporaiy employee and shall 
not become a probationary employee under the provisionB of section 13346."* 

Ferner v. Harris i The reliance of petitioners on the Ferner case is also 
unfounded. The reference in that case to the last paragraph of tiie section in 
issue is die ; u The case makes no reference to Section 13328*5 and, further, 
it applies a full-time teacher who had taught three full years and who was 
reemployed in a part*time capacity after being reduci^c^ from a full-time position 
because of a reduction in program. Tha issue, then, was the extent of Ferner 'a 
tenure upon reemployment—whether he was entitled to full-time tenure or to 
par^t-time tenure because he was given a part-time job. The issue was not 
whether after three years of full-time servL^M.^ he was subject to the 60 percent 
rule under Section 13337.5 and then precluded from creditable service t^ard 
tenure. The issue here (that is, in ftnclerson ) is whether 60 percent or less 
service is temporary in nature^^i^^ardless of the length of er^loyment* 

Holbrook v^ Board of E ducation: Employment status evolves from operation of 
law^ not by administrative edict or classifieation* 

Baldwin v. Fresno City School District i Unless a statute requires a district 
to grant tenure, the withholding of tenure does not constitute the cireumven- 
tian of tenure statutea, 

Co vino ; 

People V. Gilbert s It iu the general rule that where the general statute 
standing alone would inci uua the same matter as the special act^ and thus con- 
flict with it, the special act will be oonsxd^^red as an exception to the general 
statute whether it was passed before or after such general ena^tmant* And, "A 
cardinal rule of construction is that , . * a construction makiiig same words 
surplusage is to be avoided*" 

Marsh ; 

Ferner v, Harris; Respondents argue much the same as in Anderson above* Howevar# 
they add that the last paragraph of Section 13337.5 uses the word "shall'* twices 
the district "shall" classify such sixty percent or less employees as temporary; 
and, such employees "shall not" become probationary employees, t^ere a statute 
is free from ambiguity, argue respondents, it requires no interpretation ai^ 
should be enforced as written (citing Malone v. State Employees Retiramant 
System (1957) 151 CA2d 562), Therifore, respondent board "has clear authority 
to employ petitioners with no tenure consideration pursuant to this statutory 
section." 
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There are four categories of cases described in this report. Lcfil ?> is 
the one case aecided by the California Supreme Court. Level B reports cti ^ti» ■dx 
cases in which one of the state's Courts of Appeal has ruled. The fouirf Lsvt.' ■, ,:a«..ea 
are those which have oaen d ecided by Superior Courts and which are now or appe'^il 
moving toward decisions by Courts of AppeaX . Finally, there are five Level D c.?:«es 
pending in the Superior Courts which had not been de-sided aa of June 30, 1976. 

Because of the system of separation of powers between legislative, 
executive, and judicial branches in state governniBnt ;as wall as in the federal 
government), the judici iiy is not empowered to legislate. Nevertheless,, in 
carrying out its assigned task of interpreting legislative enactanenta, that is 
statutory law, judicx iJ decisions, as a practical matter, may have the effect of 
law, especially if the st. ,cea are ambiguous, contradictory, or even silent on a 
specific issue. At the pinnacle of the state's judicial system resides the 
California Supreme court, and as a practical matter, decisions of that body have, 
the force of law in certain circumstances. Such is the case in Balen . The deci- 
sion of the Supreine Court in Balen has had the effect of law bacause other coiufts 
in the state follow precedents established by the Supreme Court. 

In a similar manner, published decisions of Courts of Appeal set 
precedent for courts within the jurisdictions of each respective Appellate 
District. Thus, a published d- -ision of a Court of Appeal has the practical 
effect of law within that particular Appellate District. (For an e^tplanation of 
fhe difference between publiahad decisions and those not published, see the 
introduction to Level B cases.) 

In short, the Balen case has set legal precedent statewide, while the 
Curtis, Ferner, and yitta l cases have set legal precedents in the Appellate 
Districts in which each was decided. 

« 

It is not advisable to draw general conclusions from the legal daeigions 
described in this report, for the fundamental reason that each decision is baged 
upon a specific set of facts and circumstances. Indeed, the decision of a court 
in a case only pertains to the particular facts and circumstances involved in ■Uie 
case at bt;f. if this is so, then one may ask how it is that a decision of the 
supreme Court, or a published decision of a Court of Appeal, sets precedent. 
Legal precedenc is followed oy judges when the facts and circumatances of a case 
before a court are identical, or similar enough, for close comparison, to the fiiets 
and circumstances involved in the pracedent-fbtting decisicii. Then, and only then, 
is legal precedent co'itrai ling. 

It follows that no iron-clad general conclusions about the status and 
pay of part-time teachers in California community colleges should be drawn on the 
basis of a reading of the descriptions of the court decisions in this report. To 
so conclude would be botti risky and possibly misleading. i 

- ^ '-4 ^ " 

without speaking to the question of how the courts have interpreted 
Education Code Section 13337.5, it may, nevertheless, be said that this one sec- 
tion has beccTne tha central focus of the preponderant number of cases covered in 
tills report, indeed, the meaning of one paragraph of Education Code Section 
13337.5, namely the fourth and final paragraph, seams to be the most prevalent 
point of dispute betwean litigants and the mos*- crucial area of interpretation of 
statutory intent for the courts to decide. 
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The situation is far from statia. Any one of tlie several cases now on 
appeal, or any one of the cases which may be appealed at a future date^ has the 
potential of reversing legal precedent set in earlier decisions and thereby creating 
new legal praeedent. 

Furthermore I the Legislature coi Id, at any timei pm% a law creating a 
new Code section or amending an existing section/ and thereby clarify what now is 
cousidtred to be either ambiguous or contradlctoiy in the statutes. Unfortunately^ 
it It. not inconoeivable (thougii one hopes it would be unlikely) that the Legislature 
could adopt new statutory law which would have the effect of further cor^ounding 
the problem of interpreting existing statutory provjjions* 

Fina^?.y, it is evident that teachers and teacher organisations are 
continuing to go to court over the issues of the status and pay of part-^time 
inetruetors in California community colleges* The cut-off date for court cases 
included in this report was June BO, 1976. However ^ several district superintendents 
and college presidents reported that they esqpected cases to be filed in the near 
future. It is understood that teachej.;* have gone to court subsequent to the 
June 30^ 1976^ cut'-off date of this report in the Contra Costa Community College 
District, Santa Monica Community College District, and San Diego Community College 
District, There may be others as well. 

Prom this, It is apparent that the problems relative to the status and 
pay of part-time instructors in California community colleges are far from resolved* 
Those most directly rongernad will continue to be involved in efforts, both legis- 
lative and judicial, to achieve solutions in an area which seems to be nothing 
short of chaotic at this time. 
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APPENDIX h 



ATTORNEY GENERAL OPINIONS 

The Attorney General of the State of California has ieeued three 
opinions in recant years ^ to the best of our knowledge^ which relate directly to 
iesuas raised in the court caees described in this report. Readers who wish more 
detail # including tbn analysis on which each opinion is based ^ are encouraged to 
read the entrlre opinion. Presented hc*^. . are only the questions posed and the 
general eorkciuqion reached in each of vhe opinions by the Attorney General, 

Ju ne 26^ 1974 To Sidney Brosimanf Cha ncellor y 

California Conmunity Colleges 

"You have requested our opinion whether the repeal of Education Code 
section 13346*40 on September 1, 1974, will terminate the community 
eolleges' autihority to employ ^aibytitute and temporary employees on 
that date. 

C ONTUSIONS 

"The repeal off section 13346,40 does not have the effect of term^nrting 
the corranunity colleges- authority to employ substitute and tempos. iry 
amployeesi it has the effect of doing away with a now BUperfluous 
corrective provision." 

October 23 , 1974 To Sidney W. Brossman/ Chancellor ^ 

California ConOTunity Cel leges 

"*^ou have requested our opinion on two questions f (1) Does iacticn 
13336,5 apply to \ >\& California corranunity colleges? (2) If i,t does^ 
does it supersede ection 1333 ' 'i's prohibition agaiust granting 
probationary stauur ic* 'Employe?. ■ vrho have been employed for 60% # or 
less# of the totei ir of hours of a regular school year? 

CONCLUSION 

"Education Code section 13336, 5 ^ being inconsistent with iinatlon 
13346*20^ does not apply to the California cotranunity colleges # and 
thus, the second question posed need not be reached »" 

Septentoer 10, 1975 To Gary M. Gallery r lie gal Counsel, 

California Community Cellec^es 

"For the purpose of ascertaining whether an instructor has acquired 
tenure is it necessary to determine what constitutes a year of 
service for a full-time certificated employee of a conttnuiiity college? 

"Thm conclusion isi 

■^^wdte acquired if tlie insti actor is rehired after completing the 
second C K=:secutlve year as a contract (probationary) employee. It is 
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unnecessari' to compaivi uhe number of hours the employee worked with 
the nuniber of hours worked by a full-time pfirmanent employee or to 
determine the nun^er of hours that would be worked by a full-time 
periTianent employee." 

E ditor Vs Not ei On November 10, 1975, Ur. Gallery requested in writing 
that the Attorney General reconsider the opinion, saying that the analysis 
and conclusion appear inconsistent with other interpretations of current 
law and that section.^ of the Education Code having direct bearing on the 
issues were not addressed in the opinion. To date, there has been no 
reconsideration of the opinion by the Attorney General. 
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CASES BY COLLEGE AND DISTRICT 
iln the order in which they appear in the report) 
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District 
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Th^ Balon Case 




Peralta Community CQllege 










District 


Li© VC3 J. 


Q 
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The cur'tis Case 


College of San Mateo 


San Mateo Community College 










District 


3 




The F^rnar Case 


Gavilan College 


Gavilan Joint Community 










College District 


4 




The Kirk Case 


College? of San Hateo 


Ban Mateo Community College 










District 






The MybaKken Case 


Hartnell College 


Hartnell Community College 










District 
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The proetor Case 


Sarita Rosa Junior 


Sonoma County Junior College 








College 


District 
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The V'ittal Case 


honq Beach city 


Long Beach Unified School 








Collega 


District 


Level 
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8 




The coff ay Case 


City Collage of 


San Prancisco Community 








San Franaisco 


College Distriot 


9 




The Dalkey/Deglow 


SaQ^amerito City 


Los Rioa Coiranunity Collega 






Gate 


College 


District 


10 






LiSiley wQJ,^@y6 










I 4s jii ^ y ^ w X ^ € ^ ^ 


District 


11 








MortH Orand^ Countv Coitnnunitv 










fcl l^Q^ District 


Level 


D 
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Monterey Penlniula Comniunity 








College 


College District 


13 




The CTA/Hawkins 


Rio Honto College 


Rio Hondo Cominunity College 






Casa 




Dlgtrict 


14 




Tha Covirio CaBe 


Dlstolo Valley College 


Contifa Coata Cononunlty 










college Dlatriat 


15 




Tha Ferris/PTIA/ 


American River College 


Los Rioi Cominunity College 






LBO'^ Case 


Cosumnea River College 


District 








Saerawento city College 
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The Maafsh Caae 


Napa Callaga 


Napa ConTOUnity College 



District 
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APPENDIX D 



ATTORKEIVS FOR TEACHERS AND DISTRICTS 



T^he ^u^dieJfson Case 



The Bi^3©n Caao 



Attorney for 
TQacher (s) 

Joseph G» Schuntb^ Jr, 
LaCroi^c s Schumb? 
San Jose 



Dan Lac/; Strauss & 
Malbauer and Strauss; 
Oakland 



Attotiiey for 

_ Pi a trlg^__ 

Paul R. De tay# Deputy County 
Counsel^ County of Monterey 
(Williain Steff^rs, County 
Counsel ) ; Sallras 

Richard J, Moomt ^lameaa county 
counsel r and Kelvin il. Booty, 
Jt,f Deputy County Counielj 
Oakland 



The CTA/HawKins 
Caei 



fhe Coit%y Case 



fhe CQVtno Case 



^ht Curtla Case 



fha Dalkay/Degiow 



pajmer Case 



Howard Knee; SchwartE , 
Steinsapir & Dorhrmann; 
Loo J\ngeles 



Stev^art Weinberg i 
Van Botirg# Allen ^ 
Wainbergj P^llliams & 
Reger? San Francisco 

Douglas E. Lordi 
Point; Ktchmond 



Richard H. Perry j 
Butlingi 



John Poawall; Karlton/ 
B lease & Vanderlaani 
Sacramento 



Joseph Schun±i, Jr^ 
LaCroi^ § Schumb; 
San JoBH 



Stephen Matson^ Deputy County 
Counsel/ CQUnty of Los Angeles 
(John H* Larson f County Couneil) ; 
Los Angelea 

Bp Timothy Murphy ^ Daputy Cil^y 
Attorney (Thomas M. O'Connor^ 
City Attorney) ; Bmn Francisco 



Arthur w, Wal^nta^ Asiiitant 
County Counsel/ Contra Wata 
County (John Claueanf County 
Counsel) ; Martina^ 

M* Sunmieyj Deputy District 
Attorney^ San Mateo County 
(Keith C* Bommon, Dist^iat 
Attorney) ; HedwooiS City 

L. B* Elam^ Deputy County 
Counsel^ County of ^acrafflento 
(John B, Heinrdph^ County 
Counsel) I Sacramento 

Paul J. Mason / Deputy County 
Counsel^ Santa Clara County 
(William siegal, County 
Counsel) i San Jose 



The Fa^tis/PTIA/ 



"Shm Kirk Case 



Jack J* Moore; 
Sacrameato 



Stewart t^einbergi 
Vm. Bomqf Allen, 
pfelnbergi Williimi & 
aogreari San FranGisco 



L, B, Elamj. Deputy County ; 
Counsel, County of Saer&merito 
(John B. Heinricli, County 
Counsel) ,* aaoramarito 

Thomas P, Caiey, tlSp Dtputy 
Distriot Attorney p San Matao 
County (Keith C. Soreneort, 
District Attornty) ? RadwdDd city 
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Case 



Attorney for 



Attorney for 
Dietrict 



The Marsh Casa 



The Nybakken Case 



Joseph G, gchumb, Jr. i 
LaCroix & Schumb; 
San Jose 



Heirb^rt A* Schwartz i 
Hubbard 0 Sch*^artg , 
ShonholtE a slatkow^ 
Paaific Grove 



Clifford Loberr Deputy 
County CounBel^ Napa County 
(Stephen W, Hackett? County 
Counsel) 1 Napa 

Paul De Lay^ Deputy County 
Counsel, County of Monterey 
(William H* Stoffers^ County 
Counsel) 1 Salinas 



The PFT/PPTTA/ 
Walker Case 



Stewart W^^inb^rg; 
Van Bourg , Allen, 
Weinberg, Williams s 
Roger I San Francisco 
(in the trial court) 



John Hudak, Deputy County 
Counsel I County of Alameda 
(.Richard J, MoDrei County 
Couniel) ; Oakland 



The Proctor Case 



The Vlttal Case 



Ilia Warnar Case 



Treuhaft, Walker^ Nawi 
a Handoni Oakland ^on 
appeal to the Court of 
Appeal) 

Stewart Weinberg j 
Van Bourg# Allans 
Weinberg, Williams & 
RDgerf San Francisco 

Woodrow Bairdi Baird, 
Baird S Wulfsbergi 
Long Beach 



Stewart Weinberg 1 
Van Bourg/ Allen 
Weinberg, Williams & 
Roger? San Pranaisco 



John C* Gaffney^ Assistant 
COTinty Counsel^ Sonoma County 
(James BotE, County Counsel); 
Santa Rosa 

Raymond Sehneider^ Deputy 
County Counsel^ and Louie S* 
Gordon, Deputy County Counsel, 
County o£ Loa Angeles (John D. 
Haharg, County Counsel) ; 
LOS Angeles 

Spencer E, Covert, Jr*, and 
Patricia Reillyi Alexander Bowie; 
Newport Btaoh 
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cAhiFoma.k community and junior college association 



April 26, 1976 

TO; Superintandents and Presidents of CCJCA Member Institutions 

PROM; David Mertes, Chairman^ Committee on Continuing Education 

SUBJECT j Court Cases Involving Issues Peftaining to Part-Time # Temporary Faculty 

During the academic yaar, 1974-75, the Committee on Continuing Eduoation 
of tiie California Community and junior College Association conducted a statewide 
survay on the use of part-time, temporary faculty in California conmunity 
coliegea. As you are aware, the rasults of that survey are now avail^le to all 
community colleges in the state, in addition^ the Board of Directors of the 
California Contmunity and Junior College Association adopted a series of racommanded 
guidelines^ proposed by the Commiutee on Continuing Education, to be used by each 
district in developing its own policies and procedures relative to the use of part* 
time, tamporary faculty. 

The next effort of the Committee on Continuing Education is directed 
toward the eompilation of information on all court cases in California that 
involve issues relating to part-time, temporary faculty. Tt is our hope to pre- 
pare a brief summary of each case--the litigants, tha key issues, the district 
involved, the status of the case, decifsions (if any), implications for other 
districts^ — and make the information available as a reference document to each 
community college in the state. 

In order to accomplish this goal, wa naad your assistance on two matters i 

(1) the name of a contact person from your college (district) who is generally 
knowledg#able about district litigation involving part-time, temporary faculty, and 

(2) copies of any briefs or decisions in which your district has been involved . 
Please provide the information requested on the enclosed postal card and return 
it as soon as possible. Copies of briefs or decisions involving your college or 
district should be mailed to Mr. William D. Plosser, Assistant Director, Programs, 
at tha CCJCA office in Sacramento, 

miile all of us are oKtremely busy at this time of year, your help will 

make posaibla a document that is of uurgent need in all colleges at the present 
time , 

DHMilkg •'"•'-"-Lti 

Enclosure ', 1, '.' j, ,o ]tjf f 

CLMINGHOUSE FOF? 
JUNIOR COLLEGES 
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